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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT 


The State of Minnesota, 
by Hubert H. Humphrey, III, 
its attorney general, 
and 

Blue Cross and Blue Shield 
of Minnesota, 

Plaintiffs, 

vs. File No. Cl-94-8565 

Philip Morris Incorporated, R.J. 

Reynolds Tobacco Company, Brown & 

Williamson Tobacco Corporation, 

B.A.T. Industries P.L.C., Lorillard 
Tobacco Company, The American 
Tobacco Company, Liggett Group, Inc., 

The Council for Tobacco Research-U.S.A., 

Inc., and The Tobacco Institute, Inc., 

Defendants. 
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(The following is the deposition of ANDREW 
J. SCHINDLER, taken pursuant to Notice of Taking 
Deposition, at the offices of Womble, Carlyle, 
Sandridge & Rice, Attorneys at Law, 3300 One First 
Union Center, 301 South College Street, Charlotte, 
North Carolina, on September 22, 1997, commencing at 
approximately 9:05 o'clock a.m.) 

APPEARANCES: 

On Behalf of the Plaintiffs: 

Daniel A. O'Fallon 
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2800 LaSalle Plaza 
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On Behalf of Lorillard Tobacco Company: 

Connie S. Iversen 

Doherty, Rumble & Butler 

2800 Minnesota World Trade Center 

30 East Seventh Street 
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Daniel J. Ballintine 
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and the witness: 

Robert C. Weber 
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Charles A. Blixt 

Senior Vice President and General Counsel 
R. J. Reynolds Tobacco Company 
Winston-Salen, North Carolina 27102 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



CONFIDENTIAL 


1 


I 

N D E X 


2 

WITNESS 

EXAMINATION BY 

PAGI 

3 

Andrew J. Schindler 

Mr. 

. O'Fallon 

5 

4 


Mr. 

. Weber 

250 

5 


Mr. 

. O'Fallon 

268 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


5 

PROCEEDINGS 
(Witness sworn.) 

ANDREW J. SCHINDLER 
called as a witness, being first duly 
sworn, was examined and testified 
as follows: 

ADVERSE EXAMINATION 

BY MR. O'FALLON: 

Q. Could you please state your full name for the 
record. 

A. Andrew Jerome Schindler. 

Q. And what is your current address? 

A. [DELETED] 

[DELETED]. 

Q. And what is your current position? 

A. President and CEO of R. J. Reynolds Tobacco 
Company. 

Q. Mr. Schindler, my name is Dan O'Fallon. I 
represent the state of Minnesota and Blue Cross Blue 
Shield in the currently pending action, an action 
against numerous tobacco companies including R. J. 
Reynolds. Are you familiar with that litigation? 

A. Yes, I am. 

Q. When did you become president and CEO of R. J. 
Reynolds? 
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6 

A. I became president and chief operating officer 
in June of '94, and became CEO — president and CEO 
in July of 1995. 

Q. You succeeded Mr. James Johnston? 

A. No. At the time I was — I reported to Jim, and 
then Jim left in June of last year, at which time I 
assumed his responsibilities for the domestic 
business. So I was reporting to Jim until he left 
last year. 

Q. I would just like to have a brief overview of 
your tenure with R. J. Reynolds. When did you start? 
A. I started with RJR in May of 1974. I worked at 
that time in R. J. Reynolds Industries, which is the 
parent company, today known as RJR Nabisco. I 
worked — 

Do you want me just to go through the — 

Q. Sure. What was your first position? 

A. — the chronology? 

I worked in the human resource function, 
personnel function in RJR Industries as an internal 
organizational development and training consultant 
for the corporation. 

Q. What was your next job after that one? 

A. After that I worked as national manager of sales 
personnel, reporting to the VP of sales in the 
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tobacco company. That job lasted from April of '76 
till around June or July of '78, something like that. 
Q. And what was your next position? 

Now just for clarification purposes, from April 
of '76 until June or July of '78, you were working 
with RJR Tobacco Company. 

A. Tobacco Company, yes. 

Q. Okay. What was your next position? 

A. My next position, I — 

In the summer of '78 I went back to R. J. 
Reynolds Industries as a manager of organizational 
development. 

Q. And how long did that job last? 

A. That was about a year and three or four months 

or so. 

Q. And where did you go next after that? 

A. Then I went back to Reynolds Tobacco Company in 
late — as I recall, late '79, and as the director of 
organizational development for R. J. Reynolds Tobacco 
Company. 

Q. How long did that position last? 

A. That was from roughly September or October of 
'79 till October of '81. 

Q. In October of '81 what was your next new 
position? 
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A. I was a — made a plant manager at one of our 
tobacco manufacturing facilities in Winston-Salem in 
the tobacco company. 

Q. Which plant? 

A. It's Plant No. 64. 

Q. And what's manufactured in Plant 64? 

A. That plant no longer exists. At the time it 

manufactured about a third of the company's 
production. We made Camels, Salems, Winstons, More, 
you know, virtually every brand in the — that — in 
our family of brands, at least some of the brand 
styles, in that facility. It was about a third of 
the company's production. 

Q. How long did you remain in that position? 

A. From October of '81 until December of 1986. 

Q. And where did you move in December of '86? 

A. From there I — 

In January of '87 I went to work in Nabisco as a 
director of manufacturing, so I transferred to the 
foods businesses up in New Jersey. 

Q. How long did you remain in the food business? 

A. I was there till October of 1988. 

Q. And where did you go at that time? 

A. I returned to the tobacco company as 
vice-president of personnel. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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Q. And how long did you remain vice-president of 
personnel? 

A. It was from October of '88 till around July of 
1989 . 

Q. What position did you move into in July of 1989? 
A. In July of 18 — 1989 I became senior VP of 
manufacturing, engineering and quality assurance. 

Q. And how long did you remain in that position? 

A. From July of '89 up until the time I became 
president. And during my tenure in that job I was 
the senior VP, then I was promoted to executive VP. 

So I — 

Just to clarify all this, I started off, as I 
said, with the cigarette manufacturing, engineering, 
the quality assurance, and then over time 
distribution, tobacco processing, our RJR Packaging 
Division was — was added to the job, so I — in that 
five-year period I eventually had all of those 
functions and was an executive vice-president. 

Q. And from 1994 you became president? 

A. Yes. 

Q. Was there a president prior to that time? 

A. No. 

Q. So that was a newly created position? 

A. It was a newly created position. 
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Q. Prior to that time R. J. Reynolds Tobacco had 
been primarily operating with simply a chief 
operating operator — 

A. Well it was — 

Q. — or chief executive officer? 

A. Jim Johnston was chairman and CEO of — of 
Reynolds Tobacco domestic operations, and he — at 
that point in time he was — was assuming 
responsibility for the international tobacco 
operations. 

Q. And you still occupy the position of 
president — 

A. President and CEO. 

Q. So the president and CEO functions are no longer 
split. 

A. No. 

Q. Now is that a decision you make? Is it up to 
you whether at some point you want a president? 

A. My decision? 

Q. Well for instance — 

Yeah. Just for instance, could you become the 
executive officer, the CEO, and have someone else 
step in to be president? 

A. I am the president, so there wouldn't be two 
president titles there. Theoretically, I mean, 
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11 

you're — you could have a — I suppose you could 
have a chief operating officer if you wanted to 
arrange the reporting relationship so that certain 
functions reported to somebody else instead of 
directly to me. 

Q. Just so I'm clear, at some point in time Mr. 
Johnston decided to do that, to separate out the 
president's job and the chairman's job; correct? 

A. Yes. 

Q. Or the chief executive officer's job? 

A. Yes. 

Q. But under you they're now consolidated back? 

A. Yes. I have full responsibility for the 
domestic tobacco operations. 

Q. Who do you report to, sir? 

A. Steve Goldstone, who's the CEO of RJR Nabisco. 

Q. Do you sit on the board of RJR Nabisco? 

A. No, I don't. 

Q. As president and chief executive officer, are 
you responsible for the profit — profitability of 
RJR Tobacco? 

A. Yes. That is one of my responsibilities. 

Q. And one of your responsibilities would be to 
maximize the profitability of that company; correct? 
A. Well there are a lot of responsibilities for a 
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CEO. Clearly one of the core responsibilities is to 
ensure that your business is profitable in the short 
and long term. 

Q. And the way to maximize profits in the short 
term is to sell as many cigarettes as possible; 
correct? 

A. The way to maximize profits — 

Our business is to sell cigarettes, and we make 
money by selling cigarettes, so the way you make 
profits, whether it's short term or long term, is 
directly related to the number of cigarettes you 
sell. 

Q. So the more cigarettes you sell, the better; 
correct? 

A. The more cigarettes you sell, the more likely 
you are to make more profits. 

Q. And the bottom line at RJR Tobacco is to make 
profit; correct? 

A. The bottom line is to, you know, operate a 
profitable business in the long term, to return value 
to the shareholders, to have an organization that's 
responsive to consumer needs, and treats employees 
fairly and equitably in the total process of managing 
the business. 

Q. When you say make a return to shareholders, 
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you're talking about RJR Nabisco; correct? 

A. Well we're part of RJR Nabisco, so our, you 
know, business performance, our financial performance 
in some way would influence the value of the stock of 
RJR Nabisco. 

Q. Are you a wholly-owned subsidiary of RJR 
Nabisco? 

A. Yes. 

Q. So RJR Nabisco is the shareholder of R. J. 
Reynolds Tobacco Company; correct? 

A. Yes. 

Q. Would it be okay with you if during this 
deposition we refer to RJR Tobacco as simply RJR or 
Reynolds? 

A. That would be fine with me. 

Q. I just don't want to be confused as the 
difference between RJR Nabisco. And other than the 
questions we've just done today, I believe we're 
going to be directing most of our questioning toward 
RJR Tobacco. And so with your agreement, we'll go 
with RJR or RJR Reynolds or Reynolds. 

A. Or Reynolds. Yeah. They're terms that are used 
by us. 

Q. Now as president and CEO of RJR, there are times 
when you make public statements concerning the 
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business; correct? 

A. Yes. 

Q. And when you make public statements, you try to 
be accurate; correct? 

A. Yes. 

Q. You understand that in all likelihood the 
statements you make are going to be reported; 
correct? 

A. Yes, that can happen. 

Q. They'll be reported to the public at large; 
correct? 

A. Sometimes. 

Q. And when they are reported to the public at 
large, you would agree that the public should be 
entitled to rely that — to rely on what you say as 
being accurate; correct? 

A. I would say that any statement I make about the 
business, I'm doing my best to be honest and truthful 
about the business. And to the degree that somebody 
would rely on it is — is their judgment, but my 
intent when I talk about the business is to be as 
objective and honest as I can about it. 

Q. And you would agree that R. J. Reynolds as a 
company also communicates with the public; correct? 

A. What do you mean by R. J. Reynolds as a — I 
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mean as a company? 

Q. As a company you advertise; correct? 

A. Oh, yes. 

Q. And that's a direct communication with the 

public about your products; correct? 

A. Yes. 

Q. And you would agree that you are not entitled to 
sell your product in an illegal fashion; correct? 

A. Oh, we don't sell our product in an illegal 
fashion. 

Q. So you should not be selling your product by 
making misleading statements; correct? 

A. We don't make any misleading statements that I 
know of. 

Q. And you should not be selling your product by 
withholding important information; correct? 

A. I don't know of any important information that 
we withhold. 

Q. Specifically, you should not be able to sell 
your products by withholding important information 
concerning the health effects of your products; 
correct? 

A. I don't know of any information we withheld — 
have withheld concerning the health effects of our 
product. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

16 

Q. And you would agree that you should not be 
entitled to do so in order to sell your product; 
correct? 

A. I agree that we haven't done that. 

Q. Well that's not my question, sir. 

A. Okay. Well maybe I don't understand. 

Q. The question is: You agree that you should not 
be entitled to do that; correct? 

A. Entitled to withhold — 

Q. Material information, important information 

concerning the health aspects of your products, 
cigarettes. 

A. We haven't withheld material information with 
regard to the health aspects of our product that I 
know of. 

Q. Nor should you be entitled to make misleading 
statements in order to sell those products; correct? 
A. We should not — 

We do not make misleading statements about 
selling our product. 

Q. Are you familiar with an advertisement that was 
taken out in 1954 called a Frank Statement to 
Smokers? 

A. Yes, I've seen the Frank Statement to Smokers. 

Q. When did you first become aware of that 
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document, sir? 

A. Actually, I think it was last — during last 
summer in — in preparation — as I started 
preparation for deposition is the first time I had 
seen that statement. 

Q. Was that the first time you were aware that such 
a statement had been made by your — by your 
industry, the cigarette industry? 

A. It was the — I — 

I think somewhere within a year or so before 
that I may have heard of the term Frank Statement, 
but I had never seen the statement or never heard of 
it before that, and had never seen the statement 
until this past summer when I started preparation for 
depositions. 

Q. Was it your understanding of that statement that 
one of the primary purposes behind the statement was 
for the tobacco industry to deny that its products 
posed a danger to the health of the American public? 
A. That's not my understanding. My understanding 
of the statement was to inform the American people 
that the industry was devoting research to diseases 
associated with smoking. 

Q. But the industry also, as part of that 
statement, specifically denied that its own products 
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were injurious to health; correct? 

A. Which statement are you — which part of the 
statement are you — are you referring — 

Which part of the statement are you referring to 
specifically? 

Q. You don't recall that? 

A. Well I — 

You referring to there's a sentence in there 
that talks — says something iike — 

Q. Well here — 

A. — "We believe our cigarettes may not be 
injurious to health" or something like that, is that 
what you're talking about? 

Q. Why don't you look at a document that's been 
previously marked as Plaintiffs' Exhibit 1148. This 
is a document that's Bates stamp numbered CTR MN 
11309817 . 

A. Uh-huh. 

Q. Why don't you look in the first column, the 
second-to-last sentence of the first column — 

A. Yes, right. 

Q. — on the left-hand side. 

A. Right. 

Q. You specifically state — and "you," I'm talking 
about RJR Tobacco Company and others, specifically 
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state — quote, "We believe the products we make are 
not injurious to health." Correct? 

A. Right. That's what is said here in this 
document. 

Q. So in 1954, when this concern about cigarettes 
causing cancer and other diseases came to the fore, 
the cigarette industry got together and decided to 
take out an advertisement that ran in 448 newspapers 
throughout this country to specifically deny that 
their products were injurious to health; correct? 

MR. WEBER: Let me object to that as being 
asked and answered. 

A. As I understand it, they — this ad ran, I 
believe, for one day in these newspapers that you 
point out. You have to remember I was 10 years old 
in 1954. My understanding of this and at least the 
way I read this is that the industry was committing 
dollars to do research into those illnesses 
associated with smoking. 

Q. The fact of the matter is, sir, even though you 
were only 10 years old, since 1954 your company has 
never retracted this statement; have they? 

A. Not that I know of. 

Q. No. As a matter of fact, to this very day your 
company contends that its products are not proven to 
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be injurious to health; isn't that true, sir? 

A. My position is that people who smoke have an 
increased risk of — of certain diseases. 

Q. I'm going to move to strike that as 
non-responsive. 

Isn't it true that to this very day it's your 
position that your products have not been proven 
injurious to health? 

A. We believe that, as epidemiology has shown, that 
cigarettes increase the risk of certain diseases, and 
we believe that there are some gaps in the science 
relative to absolute proof on causation with regard 
to that. But we recognize that cigarettes have 
health risks and we have worked quite aggressively 
over the years to address those aspects of cigarette 
smoking that are associated with the risk. 

Q. You have never taken out an advertisement and 
published it throughout this country that says we now 
believe that our products, cigarettes, are in fact 
injurious to health. You've never done that; have 
you? 

A. I believe there was an advertisement somewhere 
in 1994 that talked about cigarettes as a risk factor 
for these diseases, which to me is the language of 
epidemiology that says if something is a risk factor, 
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that means it may be associated with the risk of 
certain disease. 

Q. "May." You always use the word "may." That's 
because the cigarette industry since 1954 has 
continued to hold out the notion that there is some 
doubt as to whether your products cause disease; 
isn't that right, sir? 

MR. WEBER: Let me object to that for the 

form. 

A. I believe that cigarettes increase the risk of 
certain diseases. We believe it enough that we 
operate the business as though it does in seeking to 
improve the product. We've done that over the years 
with tar reduction, we've done that in recent years 
with a number of research efforts against a strategy 
of reduced risk products. So we acknowledge that 
there is risk to this product, we have accepted that 
reality, and we have devoted significant resources to 
try and to improve the product. So to say that we in 
a cavalier fashion don't recognize the risk of this 
product is not accurate. 

Q. Is it more likely than not that your product 
causes lung cancer, sir? 

A. Cigarette smoking increases the risk of that 
disease. It is one of — is statistically associated 
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as one of the causes or possible contributing causes 
to smoking. 

Q. I still hear a "may." 

Is it more likely than not that your product 
causes lung cancer, sir? 

A. It — it is a risk factor for those diseases. 

Q. More likely than not. Can you answer that 
question? 

A. I don't know if it's more likely or not. I know 
that science has said it increases the risk. 

Q. So you can't say here today that it's more 
likely than not that your product causes disease; 
isn't that right? 

A. I'm saying what science has said, that it 
increases the risk. It's a risk factor, among 
others, for lung cancer and heart diseases and other 
diseases. 

Q. Science doesn't say that, sir. Science says 
that it does cause those diseases. It's the 
cigarette manufacturers who say, "It's only a risk 
factor and we don't know with certainty whether in 
fact it does cause disease." Isn't that right, sir? 

MR. WEBER: Let me object first to Mr. 
O'Fallon testifying and object to the question on 
that basis and to its form. 
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A. I don't think saying — 

First of all, it's medical science that uses the 
term "risk factor." That is not language that we 
invented, that is the language that empidemiologists 
use. (check). 

I was listening to a radio show the other day 
talking where a doctor from the Bowman Gray School of 
Medicine was on there being interviewed about stroke, 
and at least five or 10 times in that he referred to 
risk factors, and which cigarettes he specifically 
referred to as risk factor for stroke or smoking. 

That is not language we invented, that is the 
language that empidemiologists use, and they through 
their epidemiological studies have said that smoking 
is a risk factor for lung cancer, heart disease and, 
you know, other diseases. And that says to me, based 
on that science and based on my own beliefs and 
understanding, that if you smoke, you have an 
increased risk of these diseases. 

That gives to us an obligation to work on 
improving a product, which we have done, and so I 
don't view this as some denial of the risk of 
smoking — risk associated with smoking. 

Q. Move to strike as non-responsive. 

Is it your testimony that cigarettes are safe? 
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A. Of course not. 

Q. Is it your testimony that you've made a safer 
cigarette? 

A. That we've made a safer cigarette? 

Q. Yes. 

A. No. 

Q. Yeah. Do you have any cigarettes on the market 
that you consider safer than other cigarettes on the 
market? 

A. We have worked to reduce tar in cigarettes, 
which is what the public health people felt should be 
done, over a very long period of time in terms of 
general reduction. The assumption was, from the 
scientific community, the medical researchers, that 
the way to approach improving the product was through 
a general reduction of tar. We helped lead that 
effort and the significant reduction in tar levels. 

We have also worked on other product designs and 
ideas over the year that address those areas of 
cigarette smoking that people associate with the risk 
out of the medical community and scientific community 
to try and reduce those risk areas inside of 
cigarette smoke that people associate with disease. 

Q. It's not up to other people to decide whether or 
not your product is safer or not, sir, it's up to 
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you; wouldn't you agree? 

A. No, I disagree with that. This issue of smoking 
is — is — is researched beyond anything comparable 
in our society, all the research of medical 
scientists and researchers and public health people 
engaged in the issue of smoking, and to say that it 
is strictly up to us to determine whether or not a 
product improvement or product design has reduced 
risk, or in your language of being safer, and that 
we're the sole judges of that, I don't think is 
accurate at all. This is a very complex problem that 
involves people throughout our society with expertise 
in this area. 

Q. And that's really the cigarette industry's 
approach to this entire problem, is, you know, we 
can't really say whether our product is safe, we 
can't say whether it causes disease, but gosh, if 
somebody else does something, then maybe — for 
instance, if somebody says low tar is healthy, we'll 
make a low-tar cigarette, without ourselves, of 
course, ever saying it's a safer cigarette or ever 
even knowing whether it's a safer cigarette. It's a 
complete hands-off philosophy. That's what you have 
at R. J. Reynolds Tobacco; don't you, sir? 

MR. WEBER: Let me object to the question 
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on form and unintelligibility. 

A. Yeah, I'm not sure what the question was. 

Q. And again, if I simply ask you whether or not 
your cigarettes — whether you have made a safer 
cigarette, whether one of your cigarettes — well let 
me ask it this way. 

What's your safest cigarette manufactured by R. 
J. Reynolds Tobacco? 

A. I don't know what you mean by "safer." 

Q. You don't know what the word "safer" means? 

A. As relates to cigarettes, I — cigarettes, I — 
Can you explain to me what you're talking about 
with "safer?" 

Q. You're the expert, sir. You were the CEO of R. 
J. Reynolds Tobacco Company, one of the largest 
cigarette companies in this country. You tell me. 

Do you make — 

What is your safest brand of cigarette? 

A. I don't think in terms of safer cigarettes. I 
think — 

I can talk to you about low-tar cigarettes, I 
can talk to you about products in that way. The, you 
know, point of view of our scientists and of other 
people is that if you reduce tar, that there may be 
some reduction in risk relative to that, is one 
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example, but in — in the context of safer, I don't 
really know how to respond to you. I can talk to you 
about potential for reduced risk based on what we 
know and other people know about the output from 
cigarettes and what's associated with risk, and 
efforts we've undertaken to reduce those in — in 
cigarettes, but I — in the context of safer, if 
someone were to determine something or some product 
is safer, that would require rather extended research 
over a long period, I would think. 

Q. It would require exactly the kind of research 
that you committed to do in 1954 and apparently 
haven't accomplished in the last 40 years; correct? 

A. Well there was a commitment in '54 that the 
industry made to devote dollars to do basic research 
into those diseases associated with smoking. 

Q. And after 40 some years, you still can't tell me 
as you sit here today as the head of one of the 
largest cigarette manufacturers in this country 
whether or not one of your cigarettes is safer than 
any other of your cigarettes; correct, sir? 

A. I can tell you that cigarettes with low tar are 
judged to be — by some people, to have reduced 
risk. People have studied the effects of low-tar 
cigarette consumption over long periods of time. 
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Some scientists believe it has reduced risk, others 
debate that. That I can tell you about or — or 
certainly scientists in our company can talk to you 
about what's in cigarettes and how different designs 
reduce components that are associated with risk. 

It's very public. We've published on that. It's an 
open discussion and debate about cigarette design and 
how to improve it in our society. We're not the only 
ones that are aware of this issue or working on it. 

Q. In 1954 your company, among others, accepted an 
interest in people's health as a basic 
responsibility, paramount to every other 
consideration in your business; correct? 

A. Yes. 

Q. And it — 

A. That's what's in — 

That's what's stated in this document. 

Q. And as a company who accepted an interest in 
people's health as a basic responsibility, paramount 
to every other consideration in your business, as you 
sit here today, some 43 years after this statement 
was published, you can't tell me with any certainty 
whether you have any cigarette that you manufacture 
that's safer than any other cigarette that you 
manufacture; correct? 
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MR. WEBER: Let me object to the form. 

A. I cannot tell you of any cigarette we have, with 
any degree of certainty, that it's safer than other 
cigarettes. I can tell you of products that we have 
worked on that has reduced tar, reduced other outputs 
from cigarettes that may reduce the risk, but I can't 
tell you of any product we make because I don't have 
that knowledge that says one cigarette is safer than 
another. 

Q. Apparently your company has never done that 
research; correct, sir? 

A. What research are you referring to? 

Q. The research that would tell you whether one 
product is safer than another. 

A. We have not done long-term epidemiology on 
cigarettes that we make that I know of, which I think 
is the research — I'm not a scientist, but I think 
that's the kind of research — 

We've done chemical analysis, biological assays, 
have published information about various cigarette 
designs. We — we have work going on with our 
Eclipse product today. There are five medical 
schools doing medical studies on that product, you 
know, on — on that design that's being tested today. 
Q. I'm going to show you a document that's been 
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previously marked Plaintiffs' Exhibit 1090. Have you 
ever seen this document, sir? 

A. I'm not sure. I don't remember. 

Q. This is a document entitled a "SURVEY OF CANCER 
RESEARCH with emphasis upon POSSIBLE CARCINOGENS FROM 
TOBACCO," written by Claude E. Teague, Jr., two 
February of 1953. 

A. Uh-huh. 

Q. Correct? 

A. Yes. 

Q. This was one year before you took out a Frank 
Statement and stated publicly that you believed your 
products are not injurious to health; correct? 

A. This is one year before the industry published 
the Frank Statement, yes. 

Q. And said that their products were not injurious 
to health; correct? 

A. Yes. 

Q. Let's look on the very first page of this 
document. Well actually let's look on the second 
page under "OBJECT." Do you see the first paragraph 
there? 

A. Yes. 

Q. It says, "The object of this report is to give a 
broad, general survey of cancer research, with 
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emphasis on studies actually or potentially related 
to carcinogens from tobacco." 

A. Yes. 

Q. You're familiar with the word "carcinogens?" 

A. Yes, "carcinogens." Yes. 

Q. That would mean cancer-producing; correct? 

A. That means chemicals or compounds that in some 
people or animals could produce cancer. That's the 
way I understand it. I'm not a scientist. 

Q. Let's look on the very first page, the table of 
contents: Do you see Roman numeral IV? 

A. Yes. 

Q. That's entitled "TOBACCO AND CARCINOGENIC 
ACTIVITY." Correct? 

A. Yes. 

Q. And the subheadings include "Statistical 
Studies, Animal Studies with Tobacco Substances, 
Carcinogens Identified in Tobacco Substances, 
Compounds Isolated from Tobacco Substances and the 
Possibility of Carcinogens arising from Them," and 
"Tobacco Additives;" correct? 

A. Yes. 

Q. And Dr. Teague went through and analyzed the 
research in all these areas, correct? 

A. I — I don't know what Dr. Teague did. 
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1 Q. That appeared to be his objective as we looked 

2 on the second page under "OBJECT;" correct? 

3 A. Well what — 

4 Q. What did he say? He said, "The object of this 

5 report is to give a broad, general survey of cancer 

6 research...;" right? 

7 A. Of the research that other people had done and 

8 had been published. 

9 Q. Right. 

10 Up to this point in time R. J. Reynolds hadn't 

11 done any research; had it? 

12 A. I have no idea. 

13 Q. Let's look on his conclusions on page 14. Are 

14 you with me at Roman numeral V? 

15 A. Yes. 

16 Q. It states, quote, "The increased incidence of 

17 cancer of the lung in man which has occurred during 

18 the last half century is probably due to new or 

19 increased contact with carcinogenic stimuli." 

20 Correct? 

21 A. That's what it says. 

22 Q. "The closely parallel increase in cigarette 

23 smoking has led to the suspicion that tobacco smoking 

24 is an important etiological factor in the induction 

25 of primary cancer of the lung;" correct? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

33 

A. Yes. 

Q. He goes on to state, "Studies of clinical data 
tend to confirm the relationship between heavy and 
prolonged tobacco smoking and incidence of cancer of 
the lung;" correct? 

A. Yes. 

MR. WEBER: Dan, can I ask a question 
here? When you ask him "correct" on these, are — 
are you asking him whether that's what it says, 
because I don't want any ambiguity in the record, or 
whether that's a statement he agrees with? I just 
want to add that so that we can make sure the record 
is clear for you on that. 

THE WITNESS: Well I'm answering it on the 
basis of your reading it, and I'm saying that's what 
it says. 

MR. O'FALLON: That's fine. 

MR. WEBER: Is that why — 

Is that what you were intending? 

MR. O'FALLON: Absolutely. 

MR. WEBER: Okay. 

BY MR. O'FALLON: 

Q. You know, the fact of the matter is, nowhere in 
the Frank Statement does R. J. Reynolds say that 
studies of clinical data tend to confirm the 
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relationship between heavy and prolonged tobacco 
smoking and incidence of cancer of the lung; do they? 
A. No, they don't. 

Q. As a matter of fact, they imply the exact 
opposite when they say they don't believe their 
products are injurious to health; correct? 

A. You're asking me to make a judgment here on a 
document that I've seen a couple times that was put 
out, what, 43 years ago. That's not so obvious to 
me. They make the statement they don't personally 
believe it's injurious to health. At the same time 
they're committing research dollars to study the 
issue scientifically. So I think the — and they — 
And the industry fulfilled that commitment that 
was made there to provide those funds, which have 
gone on now for, what, 40 some years. 

Q. And the industry still insists today that 
there's a big controversy about whether or not 
cigarette smoking has been proven to cause disease; 
correct, sir? 

A. I don't — I think — 

To me, I don't think in our society with public 
health people that there's a big controversy. I mean 
the public health establishment says that cigarettes 
cause lung cancer. So I don't see the — the huge 
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controversy there based on as I look across the 
landscape of this country relative to this issue. 

Q. The only controversy is really with the tobacco 
industry, which denies that it's been proven that 
cigarette smoking causes cancer; correct, sir? 

A. We believe that there's — 

I believe that there's an increased risk of — 
of disease from this, and we have worked to improve 
the product. So we're not — 

You keep asking questions as though to 
trivialize the position that I have on this when 
we've devoted a substantial amount of resource to try 
and figure out how to address the cigarette smoking 
and its output from the cigarette relative to risk 
and try to reduce that, and you — you seem to 
suggest that it's kind of a trivial point of view to 
acknowledge that there's risk to this product, and I 
don't think it is trivial when I look at the work 
that this company has done that I'm darned proud of. 
Q. Then why don't you come right out and say it, 
sir, why don't you come right out and say we now 
believe cigarettes have been proven to cause cancer? 
Why don't you say? 

A. Because I don't — 

MR. WEBER: Let me object to that 
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question. Let me also object to the raising of the 
voice and stamping the finger. That doesn't comply 
with the order here about being courteous not only to 
witnesses but to counsel. So let — 

Just ask your questions. (check). 

MR. 0'FALLON: Do you also want to 
lecture? Because that also doesn't comply with the 
order. So let's — 

MR. WEBER: I could, but I don't want to. 
MR. 0'FALLON: — let's restrict your 

objections — 

MR. WEBER: I don't want to. 

MR. 0'FALLON: — to a non-speaking 

objection if you would. 

THE WITNESS: What's the question? 

MR. 0'FALLON: Would you like my question 
read back — 

THE WITNESS: Yes. 

MR. 0'FALLON: — one more time? 

THE WITNESS: Right. 

Q. Then why don't you, R. J. Reynolds, come out and 
state publicly that you now believe that it's been 
proven that cigarette smoke causes disease? 

A. I believe that cigarette smoking increases the 
risk of disease. I believe that it is a risk 
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factor. It is one of several factors associated with 
lung cancer, with heart disease, as an example. I 
don't believe, based on discussions with our 
scientists, that in the — in the process of 
scientific methodology, the absence of — of lab 
studies and so forth and that type of thing, I don't 
believe it's been absolutely proven. But I think in 
terms of the risk being demonstrated, I think that is 
clear, and we therefore have acted in a responsible 
manner in this company with the knowledge of the risk 
to seek to improve the product, and I'm proud of what 
our organization has done. 

Q. Well, since you can't state that it's absolutely 
proven that cigarette smoking causes cancer, can you 
tell me and state that it is more likely than not? 

A. I don't — (check). 

Q. Greater than 50 percent — 

A. I don't — 

Q. — that — 

MR. WEBER: Wait until he finishes. 

Q. — that cigarette smoking causes disease? 

A. I don't know. My view is that cigarette 
smoking, based on the scientific research has been — 
that has been undertaken, increases the — the risk 
of those diseases and may play a part in the 
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development of those diseases. 

Q. In other words, you will not say that it's more 
likely than not. 

A. I don't know. I am not an epidemiologist. 

Q. And that's also your company's position, is that 

R. J. Reynolds, quote, doesn't know, end quote. 

A. That's right. 

MR. WEBER: Object. Let me object to the 
vagueness of that. 

A. My position, the company's position, is that 
cigarette smoking increases the risk of certain 
diseases. That it's a risk factor in those diseases 
has been determined by epidemiological science. 

Q. Move to strike as non-responsive, no question 
was pending. 

I'm going to show you a document that's been 
previously marked as Plaintiffs' Exhibit 1049. 

A. Do you want — 

Do you want this back? 

Q. You can leave it there to your side, sir. 
(Document handed to Mr. Weber.) 

MR. WEBER: Thank you. 

Q. Have you seen Plaintiffs' Exhibit 1049 
previously? 

A. I don't believe so. 
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No, I don't recall it. 

Q. This is a document Bates stamp numbered 
500045942 through 5945. It's to a Mr. Keith H. 
Hoover, dated November 2nd of 1959. 

A. Mine says Kenneth. 

MR. WEBER: I think you misspoke, Dan. 

Q. I'm sorry, Kenneth H. Hoover, and it's dated 
November 2, 1959; correct? 

A. Yes. 

Q. It's entitled "THE OPTIMUM COMPOSITION OF 
TOBACCO AND ITS SMOKE;" correct? 

A. Yes, that's what it says. 

Q. And it's from Dr. Alan Rodgman; correct? 

A. Yes. 

Q. You know who Dr. Rodgman was; correct? 

A. Yes, I do. 

Q. At some point during your tenure he was actually 
the director of research for RJR Tobacco; correct? 

A. No, that's not true, he was never the director 
of research. He was a director of research. As I 
recall. Dr. Rodgman — I'm going back a few years 
now — when I knew him in the '70s was a director of 
applied research who reported to the vice-president 
of research and development. So he was a director of 
research. He headed one of the major functions. 
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Q. So you're fairly familiar with Dr. Rodgman; 
correct? 

A. Oh, I — I know Dr. Rodgman, yes. 

Q. Met with him recently? 

A. No, I haven't. 

Q. When's the last time you talked to him? 

A. Oh, gosh, it — it's probably, and this is a 

guess, probably back from the late '70s, maybe early 
'80s. That would — maybe. 

Q. He was a respected researcher at R. J. Reynolds? 
A. Yes. 

Q. One of your chief scientists? 

A. Yes. 

Q. Let's see what he had to say in 1959 about the 
optimum composition of tobacco and its smoke. 

Do you see Roman numeral I, "HISTORICAL?" 

A. Yes. 

Q. He said, "In 1954 the first report of the 
presence of a carcinogenic (cancer-producing) 
polycyclic hydrocarbon 3,4-benzpyrene in cigarette 
smoke was published;" correct? 

A. Yes. 

Q. He says, "Since then, approximately 60 similar 
compounds have been isolated from the smoke of 
cigarettes." Correct? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

41 

A. That's what he's saying here. 

Q. He stated that "Eight of the polycyclic 
hydrocarbons isolated from the smoke are known to 
produce cancer in mice;" correct? 

A. Yes, that's what this says. 

Q. He says, "Another five or six are suspect as 
cancer-producing agents in laboratory animals;" 
correct? 

A. Yes. 

Q. And you understand that typically you test 
animals to determine whether or not a substance is 
cancer-producing because it would be unethical to 
test such a substance on human beings; correct? 

A. That's my understanding of science, that you 
test on animals. 

Q. He goes on to say, "There is no evidence that 
any of these compounds will produce cancer in man. 
Nonetheless, there is a distinct possibility that 
these substances would have a carcinogenic effect on 
the human respiratory system;" correct? 

A. Yes. 

Q. "Medical experience has shown that man responds 
to various chemical substances in the same manner as 
experimental animals," correct? 

A. Yes, that's what it says. 
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1 Q. He then goes on to say, "It follows therefore 

2 that it would be better for the consumer if cigarette 

3 smoke were devoid of such compounds;" correct? 


4 

A. 

That' s 

what 

he says. 

5 

Q. 

In the 

next 

paragraph he states that. 


6 described in RDR, 1956, No. 9, we in the R. J. 

7 Reynolds Tobacco Company Research Department 

8 corroborated the published findings with respect to 

9 3,4-benzpyrene, obtained this compound in crystalline 

10 form, and positively identified it as a constituent 

11 of cigarette smoke on the basis of its chemical and 

12 physical properties." Correct? 

13 A. Yes. 

14 Q. Do you recall whether R. J. Reynolds at that 

15 point took out an advertisement designed to run in 

16 448 newspapers that says, "We have now identified 

17 positively a carcinogenic agent in our tobacco 

18 smoke?" 

19 A. I don't — 

20 Well you're saying — you're saying, what is it, 

21 benz — benzpyrene is identified, is that what you're 

22 talking about? 

23 Q. That's right. 

24 A. I don't — 

25 No, the company didn't take out an ad that I 
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1 know of to say that in the lab they have found 

2 benzpyrene in cigarette smoke. 


3 

Q. 

You did — 





4 

A. 

Well let me 

finish. 

I 

believe 

what he says here 

5 

is 

"corroborate," 

which. 

if 

I'm not 

mistaken, means 


6 somebody else has already found this and they just 

7 did some work to show that they found what somebody 

8 else found; right? 

9 Q. But now R. J. Reynolds, the producer of the 

10 cigarettes, the company that's told the public that 

11 their products are not injurious, has apparently 

12 confirmed that finding; correct? 

13 A. They have confirmed what some other people had 

14 already confirmed that the public — or the — 

15 certainly the medical/science community knew about. 

16 It's not like they discovered something that nobody 

17 else knew. 

18 Q. But it was also something that you at the 

19 company had disputed; correct? 

20 A. Disputed what? 

21 Q. It's not your — 

22 It's not your understanding that part of the 

23 Frank Statement was designed to say, "Hey, we think 

24 there's a controversy about whether these 

25 carcinogenic agents are even in tobacco smoke." 
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A. I don't — 

I don't recall the Frank Statement saying there 
was a controversy about carcinogenic agents being in 
tobacco smoke. I — I don't remember that in the 
Frank Statement. 

Q. He then goes on to say, "Some thirty-odd 
polycyclic hydrocarbons have since been similarly 
characterized in these laboratories;" correct? 

A. Wait a minute, let me catch up with you here. 
Where are you? 

Q. I'm in the — 

A. I've lost my place. 

Q. We're at the bottom of the page. 

A. Okay. Got you. 

Q. It states, quote, "Some thirty-odd polycyclic 

hydrocarbons have since been similarly characterized 
in these laboratories;" correct? 

A. Yes. 

Q. "Of these, eight are carcinogenic to mouse 
epidermis;" correct? 

A. That's what it says. 

Q. You understand what that means; right? 

A. I guess it means that eight of these compounds, 
depending on, I guess, how they're given to mice, 
have some effect on mice. I'm not a scientist. 
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Q. Produce cancer on mouse skin. 

A. Okay. 

Q. Do you understand that? 

A. Well, yes. 

Q. It says, "Cholanthrene, a potent carcinogen, is 
one of three not yet reported by other 
investigators." Correct? 

A. Yes. 

Q. So apparently RJR had information that another 
potent cancer-producing agent was in cigarette smoke, 
and that was unique information that no one else had 
yet reported; correct? 

A. That's — I don't know if that — 

I mean that's what this says. I'm not a 
scientist, I wasn't there in '59, so you're asking me 
to comment on something — 

All I see is the sentence, and that's what the 
sentence says. 

Q. At the very least you would agree that it would 
be misleading for R. J. Reynolds to take out an ad 
and say that no carcinogenic agent had been 
identified in cigarette smoke; correct? 

A. I don't know that the company took out an ad 
that said no carcinogenic agent has been found in 
cigarette smoke. 
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Q. Did they ever take out an ad that said, "But in 
over a quarter of a century, no one has ever been 
able to identify an ingredient or group of 
ingredients as found in cigarette smoke which causes 
cancer or any other disease in humans?" 

A. Can I see what you're referring to? I mean 
you're reading from something. 

Q. You'll see it in a second. Would you just 
answer my question? 

A. Well then I'd have to ask you to repeat what you 
just said because I'm trying to listen to you here. 
What — 

What is that coming from? Is that an ad, or 
what is it? 

Q. I'm going to move to strike all this as 
non-responsive. 

A. Well you're reading — 

Q. Sir, why don't you listen to my question. Then 
I'll show you the document. Okay? 

A. Okay. 

Q. To the best of your knowledge, did R. J. 

Reynolds ever take out an ad that said, "But in over 
a quarter of a century, no one has ever been able to 
identify an ingredient or group of ingredients as 
found in cigarette smoke which causes cancer or any 
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other disease in humans?" 

A. I do not know if R. J. Reynolds took out an ad 
to say that. 

Q. Based on what Dr. Rodgman said in 1959, such a 
statement would be misleading; correct? 

A. I do not know. I do not know if the company 
took out the ad that you're referring to. 

Q. Have you ever seen Plaintiffs' Exhibit 1051, a 
document Bates stamp numbered 504638051? 

A. Do you know when this was — what — what the 
timeframe for this one was? 

Q. We're in the process of discovery on that very 
issue, sir. 

A. I don't remember it specifically. 

Q. Do you recall that there were a string of ads 
run sometime in 1984 concerning cigarette smoking and 
health? 

A. Yes, I remember there were some ads. 

Q. Do you recall whether an ad similar to this was 

run by your company in 1984? 

A. I — 

You know, I do not remember the ad. I mean I'm 
looking at this ad here. I remember there were some 
ads back then. If you're asking — 

Are you asking me do I remember that this ad 
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ran? 

Q. Yes. 

A. Is that what you're asking me? 

Q. Yes. 

A. I don't remember it from that timeframe. 

Q. Let's look on "What About Laboratory Animals," 
the middle column. 

MR. WEBER: I think you misspoke. 

Q. Oh. "What About Laboratory Experiments," the 
middle column. 

A. Yes. 

Q. The last two paragraphs, the first paragraph 
states that "Other laboratory experiments have 
attempted to isolate the components of cigarette 
smoke." Correct? 

A. Yes, that's what this says. 

Q. That makes it sound like they haven't been able 
to isolate the components of cigarette smoke; 
correct? 

A. I don't know. 

Q. But certainly you at R. J. Reynolds had in fact 
been able to isolate the components, numerous 
components of cigarette smoke. 

A. Sure. I mean the Surgeon General in 1964 in the 
publishing of the Surgeon General's report 
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congratulated Reynolds on the fine work it had done 
in isolating some of these components in cigarette 
smoke, so that — that's fairly common knowledge if 
the Surgeon General knew it and thanked the company 
for it when they wrote the Surgeon General's report. 

I don't — 

Q. Well let's see what you say then in the next 
paragraph. "But in over a quarter of a century, no 
one has ever been able to identify an ingredient or 
group of ingredients as found in cigarette smoke 
which causes cancer (or any other disease) in 
humans;" correct? 

A. Yes, that's what that says. 

Q. And that's, of course, because you can't test 
those individual substances on a human being, you 
have to test them on mice; isn't it? 

A. I don't know. I'm not a scientist. 

Q. And other animals. Right? 

A. Well I'm not a scientist relative to answering 
this question about scientific testing methodology. 

Q. The fact of the matter is, as of 1959 — 

MR. WEBER: Let him finish, Dan. He was 
still talking. 

A. No, I'm finished. I'm just — 

You were asking about scientific methodology, 
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and I am not qualified to talk to you about 
scientific methodology. 

Q. Well presumably you're qualified to talk to me 
about public statements made by your company 
historically; aren't you? 

A. Well, yes. 

Q. You would certainly want to make sure those 
statements are accurate; correct? 

A. Yes, I think statements that a company makes 
should be accurate. 

Q. Right. Have you ever retracted — 

And you don't know whether this statement was in 
fact made. You've never found that out. You don't 
know whether this statement was run. Is that what 
you're testifying as you sit here today? 

A. You asked — 

No. You asked me if I ever remember seeing this 
from back in the '80s. I asked you when was this run 
and you said you didn't know, that you were still 
trying to find that out. You asked me if I remember 
prior to coming in here seeing this ad, and I said I 
don't remember. 

Q. Okay. And do you ever remember this ad running? 
A. I don't remember the ad running. 

Q. You would agree with me that it's misleading to 
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say that in over a quarter of a century no one has 
ever been able to identify an ingredient or group of 
ingredients as found in cigarette smoke which causes 
cancer or any other disease in humans; correct? 

A. I'm not sure that that's misleading in — in the 
way that that's written. 

Q. You didn't say that, as of 1959, we had found 
numerous substances in cigarette smoke that were 
carcinogenic to animal skin; correct? 

A. That's what I think the other report said, 
animal skin. This is talking about humans and 
ingredients that are identified potentially — 
chemicals that are potentially identified with 
cancer, and then there's this question of when 
they're all in cigarette smoke, amounts and impact on 
humans, I think has still not been totally clarified, 
so — 

Q. Well the fact of the matter is we have had an 
ongoing experiment on human beings for about the last 
90 years; right? 

A. What are you talking about? 

Q. I'm talking about cigarette smoking. The 
cigarette industry has basically conducted an ongoing 
inhalation test on the populace of this country for 
the 90 years — the 90 years that you have sold 
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mass-produced cigarettes; correct? 

MR. WEBER: Object to that as 
argumentative. 

A. Is that a question or — that you're asking me 
here? I mean it sounded like a statement. I'm 
asking — 

What's the question? 

Q. Do you not understand the question, sir? 

A. No, I don't. 

Q. And the fact of the matter is that the result of 
that ongoing human experiment as reported in 
epidemiological study after epidemiological study are 
that there are components in your cigarette smoke 
that cause cancer; correct? 

MR. WEBER: Objection as argumentative. 

A. Our government, your state of Minnesota, 
everybody in this country who has legal control over 
this product, fully aware of the risk of the product, 
has said it's a legal product to sell. We 
acknowledge that there is risk, health risk to this 
product. We have sought ways to improve the product 
based on what people understand about the science of 
cigarettes. To say that we have been running an 
experiment when the state of Minnesota, the United 
States government, everybody else in this country 
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1 said it's a iegal product and has taxed the product, 

2 with full awareness of risk, to me to say that we 

3 have been running some sort of inhalation study is to 

4 distort the reality of this situation in our society 

5 with regard to this product. 

6 Q. And the epidemiology shows that your product, 

7 cigarettes, cause cancer and other diseases; correct? 

8 A. The epidemiology says that if you smoke 

9 cigarettes, you increase the risk. Cigarette smoking 

10 increases the risk of certain diseases, and that 

11 cigarette smoke in the epidemiology is identified as 

12 a risk factor for certain diseases. 

13 Q. So I guess your answer to my question would be 

14 no, the epidemiology hasn't shown that cigarette 

15 smoking causes cancer and other diseases; correct? 

16 A. I think the — right. I think the epidemiology 

17 has shown that it increases the risk. 


18 

Q. 

But 

not caused. You won 

't give me caused. 

19 

A. 

Not 

on the epidemiology. 

no. 

20 

Q. 

I'm 

going to hand you a 

document that's been 


21 previously marked as Plaintiffs' Exhibit 1050, it is 

22 Bates stamp numbered 504822847 through 2852. 

23 (Document handed to Mr. Weber.) 

24 MR. WEBER: Thank you. 

25 Q. Mr. Schindler, have you seen this document 
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previously? 

A. I — I don't think so, not that I can — 
(clearing throat) excuse me — not that I can 
remember. 

Q. On the first page this document indicates that 
the author of the document is Alan Rodgman; correct? 
A. Yes. 

Q. That he was in the chemical division at the 
time; correct? 

A. Yes, that's what this says. 

Q. And apparently this is a 1962 document? 

A. Yes. 

Q. And this document is entitled "THE SMOKING AND 
HEALTH PROBLEM — A CRITICAL AND OBJECTIVE 
APPRAISAL;" correct? 

A. Yes. 

Q. He states in the first paragraph that "The 
cigarette smoke-health problem is discussed, and it 
is related to the potential involvement of the 
members of the Company's Research Department;" 
create — correct? 

A. Yes. Yes. 

Q. He says, "Special emphasis is placed on the lung 
cancer problem;" correct? 

A. Yes. 
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Q. "Arguments by those claiming cigarette smoke as 
a health hazard are presented, as well as the 
counter-arguments of those not in accord with such 
views;" correct? 

A. Yes. 

Q. "The weight of the arguments and 
counter-arguments is discussed;" correct? 

A. Yes, that's what it says. 

Q. He says, "An attempt has been made to present 
the arguments objectively;" correct? 

A. Yes. 

Q. Let's go on to the "MEMORANDUM" portion. He 
says that "Although the major part of the sales of 
this Company consist of cigarettes, what the Company 
sells is cigarette smoke;" correct? 

A. That's what it says. 

Q. "This Company, therefore, should be concerned 
with the physiological properties and composition of 
cigarette smoke;" correct? 

A. Yes, that's what Dr. Rodgman is writing here. 

Q. And you wouldn't disagree with that; correct? 

A. I think the company sells cigarettes. And Dr. 

Rodgman's opinion here that the company sells 
cigarette smoke is — 

I think we sell cigarettes. People smoke 
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1 cigarettes. 

2 Q. He then goes on to state that "The benefits from 

3 such knowledge are obvious, particularly" — 

4 And we're missing a word. 

5 A. Yes. 

6 Q. But I think it's probably "if." 

7 — "if it anticipates possible future 

8 governmental regulation;" correct? 

9 MR. WEBER: Let me object to the assumption 

10 as to what the word is. 

11 A. Yes, that's what it says. 

12 Q. He then goes on to state that, "During the past 

13 two decades, cigarette smoke has been the target of a 

14 host of studies relating it to ill-health and 

15 particularly to lung cancer;" correct? 

16 A. Yes. 

17 Q. It says, "The majority of these studies 

18 incriminate cigarette smoke from a health viewpoint;" 

19 correct? 

20 A. Yes. 

21 Q. He then goes on, under Roman numeral I. to 

22 analyze the evidence; correct? 

23 A. Yes. 

24 Q. And if you'll simply look at the headings with 

25 me, he analyzes epidemiological data; correct? 
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A. Yes. 

Q. Pathological data; correct? 

A. Yes. 

Q. Turning to page three, biological data? 

A. Yes. 

Q. Turning to page four, chemical data? 

A. Yes. 

Q. And then he has a section that he calls "The 
Evidence To Date," correct, small e. on page four? 

A. Oh, yes. 

Q. Are you with me? 

A. Yes, I got it. 

Q. Okay. Here's what he concludes, quote, 
"Obviously, the amount of evidence accumulated to 
indict cigarette smoke as a health hazard is 
overwhelming;" correct? 

A. Yes. 

Q. "The evidence challenging this indictment is 
scant;" correct? 

A. Yes. 

Q. "Attempts to shift the blame to other factors, 
e.g., air pollutants, necessitates acceptance of data 
similar to those denied in the cigarette smoke case;" 
correct? 

A. Yes. 
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Q. In 1962 or thereafter, did R. J. Reynolds take 
out an advertisement that said, "The amount of 
evidence accumulated to indict cigarette smoke as a 
health hazard is overwhelming?" 

A. No. 

Q. "And that the evidence challenging this 
indictment is scant?" 

A. No. 

I don't think that the company needed to. This 
is — I mean what Dr. Rodgman here is doing — is 
doing is a summary of all the research, and all he's 
writing down is what basically everybody in the 
medical community was saying. So it's not like 
there's some insight in here as to the risk of 
smoking that the company had that's different than 
what the public knew or — or public health officials 
knew. 

Q. And the company never take out — took out an ad 
to make this statement, that "We as a company that 
sells cigarettes now — now accept that the evidence 
accumulated to indict cigarette smoke as a health 
hazard is overwhelming;" right? You never took out 
that ad. 

A. No. 

Q. I'm going to show you a document that's been 
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1 previously marked as Plaintiffs' Exhibit 1107, it's a 

2 document Bates stamp numbered 513611739. 

3 MR. WEBER: While he's looking at that, 

4 Dan, we've been going about an hour, you want to take 

5 a break sometime soon? 

6 MR. 0'FALLON: We'll finish up after this 

7 document. 


8 

THE WITNESS: 

I got to go to the bathroom. 

9 

MR. WEBER: Okay. 


10 

MR. O' FALLON: 

This isn't an endurance 


11 

test. 



12 

THE WITNESS: 

Well — 


13 

MR. O' FALLON: 

Let me get through this 

one 

14 

and — 



15 

THE WITNESS: 

You know, I won't let it 

be 

16 

because sooner or later 

you have to go to the 


17 

bathroom. 



18 

MR. O' FALLON: 

Well do you want to take 

■ a 

19 

break now, or would you 

like to finish this 


20 

document? 



21 

THE WITNESS: 

I'd like to, yeah. I've 

had 

22 

a little coffee. I'd like to take a break. 


23 

THE REPORTER: 

Off the record, please. 


24 

(Recess taken. 

.) 


25 

BY MR. O'FALLON: 
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Q. Mr. Schindler, when we took a break, we were 
looking at Plaintiffs' Exhibit 1107. Have you now 
had an opportunity to look at that document? 


A. 

I got down through the first two — two 

paragraphs. Should I read the 

rest of it? 

Q. 

If you would like to read 

it, that's fine. 

A. 

Yes. 



Yes. 


Q. 

This is a letter to a Ms. 

Elaine Olson in 

Bloomington, Minnesota; correct? 

A. 

Yes, it is. 


Q. 

It's issued by the Public 

Relations Department 

of 

R. J. Reynolds; correct? 


A. 

Yes. 


Q. 

Specifically a Mrs. Jo F. 

Spach; is that 

correct? 


A. 

Spach, yes. 


Q. 

Spach. 



Let's look in the third paragraph. 

A. Yes. 

Q. Ms. Spach writes to Ms. Olson that, quote, 
"Despite all the research going on, the simple and 
unfortunate fact is that scientists do not know the 
cause or causes of the chronic diseases reported to 
be associated with smoking." Correct? 
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A. Yes. 

Q. That's — 

A. That's what it says. 

Q. — an incorrect statement; isn't it? 

A. I don't know that that's incorrect. 

Q. The fact of the matter is is that your own 
scientists some 20 years earlier had concluded that 
the amount of evidence accumulated to indict 
cigarette smoke as a health hazard was overwhelming. 
You don't tell Ms. Olson that; do you? 

A. That wasn't said in this, no. 

Q. Nor do you tell her that you believe, your 
company believes, that cigarette smoking is a risk 
factor; do you? 

A. Not in this document, no. 

Q. So no where in this document do you give Ms. 
Olson the benefit of your own internal knowledge 
concerning the risks of cigarette smoke or even 
acknowledge that cigarette smoking is a risk for 
diseases, as you've testified here today; correct? 

MR. WEBER: Object to the form. 

A. This — 

I don't see anywhere in this letter referring to 
cigarette smoke — smoking as a risk factor. 

Q. And the clear implication of this letter is that 
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as far as R. J. Reynolds was concerned, it had not 
been proven that cigarette smoking did in fact cause 
any of these diseases; correct? 

A. Yes, I think that's correct, that that's the 
implication. But also the letter says the company 
intends to continue to fund research into the issue 
of causation relative to cigarette smoking. 

Q. Let's turn for a minute to another topic. 

Dr. Rodgman, I believe, indicated that the 
product being sold by R. J. Reynolds was in fact 
tobacco smoke; correct? 

A. Yes, that's what he said in the previous memo. 

Q. You would agree that the key ingredient in 
cigarette smoke is nicotine; correct? 

A. The key ingredient? 

Q. The primary reason people smoke is for nicotine; 
correct? 

A. No, I don't agree with that. 

Q. Would you agree that nicotine is a potent drug? 
A. No, I don't agree that nicotine is a potent 
drug. 

Q. Would you agree that in fact the tobacco 
industry may be thought of as a specialized, highly 
ritualized and stylized segment of the drug industry? 
A. No, I don't agree with that. 
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Q. Would you agree that nicotine is known to be a 
habit-forming alkaloid, hence, the confirmed user of 
tobacco products is primarily seeking the 
physiological satisfaction derived from nicotine? 

A. I think people smoke for a number of complex 
reasons. Nicotine plays some role in it being 
habit-forming. But I don't agree with that statement 
the way you've read it there. 

Q. I'm going to show you a document that's been 
previously marked as Plaintiffs' Exhibit 1057. 

MR. WEBER: While we're waiting, can I just 
ask the audio people: Is his voice coming through? 
THE TECHNICIAN: (Nodding.) 

MR. WEBER: Okay. I'm a little hard of 
hearing sometimes. I wondered. 

Q. Plaintiffs' Exhibit 1057 is a document Bates 
stamp numbered 500915683 through 5691. 

Have you seen this document previously? 

A. I've seen so many documents lately. I don't — 

I really don't know if I have or I haven't. 

Q. This is a document entitled a "RESEARCH PLANNING 
MEMORANDUM ON THE NATURE OF THE TOBACCO BUSINESS AND 
THE CRUCIAL ROLE OF NICOTINE THEREIN;" correct? 

A. Yes. 

Q. It's a document written in April of 1972 by a 
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Dr. Claude Teague; correct? 

A. Yes. 

Q. Look on the first full page of the document 
after the cover sheet. Are you with me there? 

A. Yup. 

Q. States at the top "MEMORANDUM." 

A. Yes. 

Q. Dr. Teague writes that "In a sense, the tobacco 
industry may be thought of as being a specialized, 
highly ritualized and stylized segment of the 
pharmaceutical industry." Correct? 

A. Yes. 

Q. He states, "Tobacco products, uniquely, contain 
and deliver nicotine, a potent drug with a variety of 
psycological — of physiological effects;" correct? 

A. That's what he says. 

Q. In the next sentence — skip one sentence, but 
the next sentence states, "Nicotine is known to be a 
habit-forming alkaloid, hence the confirmed user of 
tobacco products is primarily seeking the 
physiological 'satisfaction' derived from nicotine — 
and perhaps other active compounds;" correct? 

A. That's what it says here. 

Q. He says, "His choice of product and pattern of 
usage are primarily determined by his individual 
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nicotine dosage requirements and secondarily by a 
variety of other considerations such as flavor and 
irritancy of the product, social patterns and needs, 
physical and manipulative gratifictions, convenience, 
cost, health considerations, and the like;" correct? 
A. Yes. 

Q. "Thus" — 

A. That's what he says. 

Q. "Thus a tobacco product is, in essence, a 
vehicle for delivery of nicotine, designed to deliver 
the nicotine in a generally acceptable and attractive 
form." Correct? 

A. That's what Dr. Teague is saying here. 

Q. He then goes on to state that, "Our industry is 
then based upon design, manufacture and sale of 
attractive dosage forms of nicotine, and our 
Company's position in our Industry is determined by 
our ability to produce dosage forms of nicotine which 
have more overall value, tangible or intangible, to 
the consumer than those of our competitors." 

Correct? 

A. That's what Dr. Teague is saying. 

Q. And you understand that cigarette smokers tend 
to smoke for a certain dosage of nicotine; correct? 

A. No, I don't understand that. 
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Q. You don't understand that the cigarette users 
have a certain range of nicotine that they want to 
maintain in their blood? 

A. I've — 

That may be your theory. That isn't what I 
understand. 

Q. Okay. You've never talked to Dr. Robinson about 
that? 

A. That people smoke to maintain a dosage level, is 
that what you — 

Q. They smoke for a certain dosage or to maintain a 
certain range of nicotine in their bloodstream. 

A. I've never talked to Dr. Robinson about that 

one. 

Q. And you don't believe that a confirmed smoker, a 
habituated smoker, has a certain dosage of nicotine 
they need to obtain? 

A. Dosage? I've never viewed the product that way. 
Q. You just don't have an understanding of that 
whole phenomenon? 

A. Well you're using the terms "drug, dosage" and 
all that sort of stuff, reading Claude Teague's 
philosophy here. I've been in the business a long 
time. I've never viewed the product in the manner 
that Dr. Teague seems to be philosophizing in this 
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document. 

Q. How do you know he's philosophizing, sir? 

A. I don't — 

I'm assuming there isn't research here. This 
sounds like an opinion piece to me. 

Q. And you don't think it's based on research or 
his intimate knowledge of your product? At this 
point in time he'd been with your company almost 19 
years. 

A. It sounds like an opinion piece to me. 

Q. Do you think that someone after 19 years would 

probably have a fairly decent knowledge of the 
product? Right? 

A. Well he's — 

Oh, I would think he has a knowledge of the 
product, but he's referring to the industry as a 
style-like — stylized segment of the pharmaceutical 
industry. I've been in the business 23 years. That 
thought never crossed my mind in any of my 
involvement with the company or the product. So this 
seems to me to be sort of a philosophy or point of 
view or something that Dr. Teague wrote to somebody 
else or to himself somewhere in time. I don't even 
know if this went to anybody. 

Q. You don't know that it didn't go to anybody, 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

68 

either; do you? 

A. No, but I don't know that it did. 

Q. When did you first see this document? 

A. I may have seen it once before. I know for sure 
I've seen it here. I'm just — 

You know, like I say, there's so many documents 
that — lately that you see, I can't exactly remember 
if I've seen it before. If I have, it might have 
been once before. But I know I've seen it here, 
reading it here. 

Q. You discussed this document with your attorneys 
as well; haven't you, sir? 

A. Not that I recall. 

Q. Have you read Dr. Teague's deposition? 

A. No. 

Q. He then goes on to state that "The habituated 
user of tobacco products is said to derive 
'satisfaction' from nicotine." Do you agree with 
that? 

A. I think that nicotine is part of smoking. And 
the satisfaction I can't comment on. I mean people 
smoke for taste, for all sorts of reasons; nicotine 
plays a part in that. Nicotine has some relationship 
to being a habit. You know, that's — you know, 
that's my view of the product. 
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Q. Fact of the matter is that your industry has 
always downplayed the role of nicotine; correct? 

A. What — what do you mean by "downplayed?" 

Q. Downplayed the role that nicotine has. 

A. Well I'm not sure — I really don't — 

I'm not sure what you mean by "downplay." 

Q. Let's look on page five of this document, sir. 
See the first full paragraph? Go down to about the 
middle of the paragraph. It's one, two, three, four, 
five, six, seven, eight, nine — 

A. Are you talking about the one that says "If what 
we have said...?" 

Q. Go down nine lines of the first full paragraph. 
A. One, two, three, four, five, six, seven, eight, 
nine. 

Q. Dr. Teague writes, "We have deliberately played 
down the role of nicotine, hence the non-smoker has 
little or no knowledge of what satisfactions it may 
offer him, and no desire to try it." Correct? 

A. That's what Dr. Teague says in that sentence. 

Q. And again, this is someone with, at this point 

in time, some 19 years in the cigarette industry; 
correct? 

A. Yes. 

Q. He then goes on to say that, quote, "Instead, we 
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must somehow — we somehow must convince him with 
wholly irrational reasons that he should try smoking, 
in the hope that he will for himself then discover 
the real 'satisfaction' obtainable;" correct? 

A. Yes, that's what it says. 

Q. So apparently, in part, you're in the business 
of convincing people to try your products; correct? 

A. We are in the business of trying to convince 
adult smokers to buy our brands. 

Q. The fact of the matter is is that at some point 
in time R. J. Reynolds also realized that there was a 
more effective way to give people this nicotine 
satisfaction or rush or high; correct? 

MR. WEBER: Object to the form. 

A. I'm not sure I know what you're talking about. 
You said at some point in time — 

Q. Right. 

A. I — I don't understand the question. 

Q. Have you ever referred — heard nicotine kick 
referred to? 

A. Yes. I mean in common — well, common jargon in 
society people say, "I need a cigarette. I have a 
nicotine fit." I mean it's sort of language that's 
been around forever. 

Q. "I want a nicotine kick. I'm going to light up 
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and get that little buzz off a cigarette;" correct? 

A. I don't recall hearing a nicotine kick. I've 
heard people say, "I need a cigarette. I have a 
nicotine fit." 

Q. Have you ever heard of term "nicotine buzz?" 

A. No. 

Q. "Nicotine high?" 

A. "Nicotine high?" No. 

Q. In 1972 your company became quite concerned 
about the increased sales of Marlboro; correct? 

A. I wasn't with the company in 1972. 

Q. Well how about when you joined in 1974, was your 
company still concerned about the increased sales of 
Marlboro? 

A. Well Marlboro was growing and — 

A competitive brand was growing. You know, you 
have an interest in a competitive brand growing. 

Q. Were you also aware that Marlboro was considered 
to deliver more free nicotine in its smoke than your 
own products? 

A. No. 

Q. Do you have any understanding of the notion of 
free nicotine? 

A. No, I don't. 

Q. I'd like to show you a document that's been 
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previously marked as Plaintiffs' Exhibit 1058. 
Plaintiffs' Exhibit 1058 is a document Bates stamp 
numbered 511223463 through 3484. 

Have you seen this document previously? 

A. I think I have. 

Q. This is a document entitled "IMPLICATIONS AND 
ACTIVITIES ARISING FROM CORRELATION OF SMOKE pH WITH 
NICOTINE IMPACT, OTHER SMOKE QUALITIES, AND CIGARETTE 
SALES;" correct? 

A. Yes, that's what it says. 

Q. Is it your understanding that this is another 
document written by Dr. Teague? 

A. Is that who wrote it? Is he the one that wrote 
this? 

Q. Yes, he is. I'll — 

If you want to look on the fifth page of the 
memo, it's last four Bates numbers 3469. 

A. Yes. 

Q. Let's go to the first full page of the report, 
last four Bates numbers 3465. Again the title is 
"IMPLICATIONS AND ACTIVITIES ARISING FROM 
CORRELATION OF SMOKE pH WITH NICOTINE IMPACT, OTHER 
SMOKE QUALITIES, AND CIGARETTE SALES;" correct? 

A. Yes, that's what it says. 

Q. Roman numeral I is an introduction and states 
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the "OBJECTIVES;" correct? 

A. Yes. 

Q. It states, quote, "This year the continuing, 
vigorous sales growth of various competitive 
cigarette brands, especially Marlboro and Kool, 
prompted an intensive study of the physical and 
chemical property of those brands as compared with 
our brands." Correct? 

A. Yes. 

Q. "This was aimed at (1) identifying any 
significant property differences which might 
correlate with market performance, (2) measuring and 
monitoring such differences, and (3) learning how 
such differences are achieved, permitting us to 
achieve similar effects in our existing or new 
brands, if desired;" correct? 

A. Yes. 

Q. He then goes down and talks about "HISTORICAL 
DATA, TRENDS AND BRAND COMPARISONS;" correct? 

A. Yes. 

Q. He says, "In seeking out significant property 
differences, we gathered available historical and 
current data on our brands and competitive brands, 
and made comparisons. It soon became apparent that 
in recent years, corresponding to recent sales 
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performance, the most significant difference between 
our brands and Philip Morris brands and Kool has been 
in the area of smoke pH." Correct? 

A. That's what he says. 

Q. Do you have an understanding of smoke pH? 

A. Not very. 

Q. Let's look then on the next paragraph. It 
states, quote, "It will be recalled that smoke pH is 
a means for expressing, on a zero to 14 scale, the 
degree of acidity or alkalinity of the smoke system;" 
correct? 

A. That's what it says. 

Q. "As smoke pH increases the system becomes more 
alkaline, and as smoke pH decreases the system 
becomes more acidic;" right? 

A. That's what it says. 

Q. He then says that "Chart I illustrates the pH 
concept. Chart II shows typical smoke pH curves" — 
looks like a "from which average values are derived, 
and Chart III shows typical smoke pH data for various 
tobacco materials and products;" right? 

A. Yes. 

Q. It states in the next paragraph, "Our data show 
that smoke from our brands, and all other significant 
competitive brands, in recent years has been 
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consistently and significantly lower in pH, 
parenthetical, less alkaline, end parenthetical, than 
smoke from Marlboro and to a lesser degree Kool;" 
correct? 

A. That's what it says. 

Q. It says, "Chart IV shows averaged smoke pH data 
for WINSTON versus Marlboro over the years...;" 
correct? 

A. Yes. 

Q. "...Chart V shows a SALEM versus Kool comparison, 
and Charts VI and VII show smoke pH data for some 
other major brands;" correct? 

A. That's what it says. 

Q. He then concludes, quote, "All evidence 
indicates that the relatively high smoke pH (high 
alkalinity) shown by Marlboro (and other Philip 
Morris brands) and Kool is deliberate and 
controlled;" correct? 

A. That's what he says. 

Q. It says, "This has raised questions as to: (1) 

the effect of higher smoke pH on nicotine impact and 
smoke quality, hence market performance, and (2) how 
the higher smoke pH might be accomplished;" correct? 
A. That's what he says. 

Q. Let's look on the next page. Roman numeral III 
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is entitled "SMOKE pH AND 'FREE' NICOTINE;" correct? 
A. Yes. 

Q. He states, quote, "In essence, a cigarette is a 
system for delivery of nicotine to the smoker in 
attractive, useful form;" correct? 

A. Yes, that's what he says. 

Q. He says, "At 'normal' smoke pH, at or below 
about six, essentially all of the smoke nicotine is 
chemically combined with acidic substances, hence is 
non-volatile and relatively slowly absorbed by the 
smoker." Were you aware of that? 

A. That's what he says. I mean — 

Q. Are you aware of that? 

A. No. 

Q. You didn't have this awareness of smoke 
chemistry and nicotine chemistry. 

A. I'm not a scientist. 

Q. Didn't you testify before Congress about whether 
or not R. J. Reynolds manipulates nicotine? 

A. No one ever asked me that I recall in Congress 
if R. J. Reynolds manipulated nicotine. As I recall 
the question I was asked, where — where in your — 
it was Henry Waxman, I believe, where in the 
manufacturing process or where in your process do you 
measure nicotine or alkaloids. That was one 
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question. And then the other question, I believe, 
was where — where do you — do — where do you 
replace or do you replace nicotine that's lost, which 
I answered we don't replace nicotine that's lost. 

Q. Okay. 

A. So no one ever asked me a question about 
manipulating nicotine that I recall in the Waxman 
hearings. 

Q. And you don't recall whether or not James 
Johnston, who was also testifying, was asked any 
questions about whether R. J. Reynolds manipulates 
nicotine? 

A. I don't recall that term being used in the 
Waxman hearing. I recall the accusation of spiking 
or adding, but I don't recall manipulation. It may 
have come up. I — I don't remember being asked 
about it. I don't remember — 

Q. You don't recall whether you — whether R. J. 
Reynolds and the other companies were basically asked 
whether or not you manipulate nicotine in a fashion 
to help addict the smokers or keep them addicted? 

A. I'm aware that that's the accusation. I do not 
remember the Waxman hearing questioning along those 
lines. 

Q. In any event, neither you nor Mr. Johnston gave 
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any of this information about smoke pH to the 
committee; correct? 

A. Well I didn't give them any information about 
smoke pH. 

Q. Okay. Let's go on and see what else Dr. Teague 
says about smoke pH. 

He says, "As the smoke pH increases above about 
six, an increasing proportion of the total smoke 
nicotine occurs in, quote, free, end quote, form, 
which is volatile, rapidly absorbed by the smoker, 
and believed to be instantly perceived as nicotine 
'kick.'" Correct? 

A. That's what he says. 

Q. So if you increase pH, you increase the amount 
of free nicotine and you give an increased nicotine 
kick; correct? 

A. That appears to be Dr. Teague's theory. 

Q. Chart VIII shows how the proportion of free 
nicotine increases as pH goes higher; correct? 

A. That's Dr. Teague's theory. 

Q. Why don't we take a look at Chart VIII. Again, 
this is a chart that shows that as pH goes up — 
You've got pH over on the left-hand side; 
correct? 

A. That's what the chart says. 
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Q. And then you've got nicotine, free nicotine 
across the bottom; correct? 

A. Yes. 

Q. And it does show that as pH increases, you 
increase the amount of free nicotine; correct? 

A. That's what this chart says. 

Q. And he indicate — indicates that that area of 
increased free nicotine is an area of rapid nicotine 
absorption; correct? 

A. That's what he says. 

Q. Let's go back to the paragraph "SMOKE pH AND 
'FREE' NICOTINE," last three Bates numbers 3466. 

And again you recall this is all in terms of sales, 
that R. J. Reynolds is concerned about these 
increased sales of Marlboro and Kool; correct? 

A. Yes. 

Q. It says, "Marlboro and Kool deliver about the 
same amounts of total smoke nicotine as do our 
comparable brands...;" correct? 

A. Wait a minute. 

Q. I'm on the second paragraph, sir. I'm sorry. 

Up there in that second paragraph. 

A. Oh, okay. 

Q. I'm sorry. 

A. I was down in the third. Okay. 
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Q. Let's do it again. 

It says, "Marlboro and Kool deliver about the 
same amounts of total smoke nicotine as do our 
comparable brands...;" correct? 

A. Yes, that's what it says. 

Q. It says, "However, Marlboro smoke is typically 
at pH 6.8 to 7.3, and Kool smoke is typically at 6.4 
to 6.6, as compared with WINSTON smoke at pH of 5.8 
to six and SALEM smoke at pH 6.0 to 6.2;" correct? 

A. That's what it says. 

Q. He says, "Thus, Marlboro and Kool smokes contain 
more 'free' nicotine than our comparable brands, 
hence would be expected to show more instantaneous 
nicotine 'kick' than our brands;" correct? 

A. That's what apparently his theory is. 

Q. Okay. Let's go on to the third paragraph. 

It says, "As a result of this higher smoke pH, 
the current Marlboro, despite a two-thirds reduction 
in smoke 'tar' and nicotine over the years, 
calculates to have essentially the same amount of 
'free' nicotine in its smoke as did the early 
WINSTON;" correct? 

A. That's what it says. 

Q. Okay. Then it says, "Over the same period, with 
some reduction in smoke pH and about two-thirds 
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reductions in smoke 'tar' and nicotine, the 
calculated amount of 'free' nicotine in WINSTON smoke 
has decreased by about two-thirds;" correct? 

A. That's what this document says. 

Q. It says, "Thus, currently the calculated amount 
of 'free' nicotine in Marlboro smoke is almost three 
times the amount in WINSTON smoke;" correct? 

A. That's what it says. 

Q. And again, what they're — what Dr. Teague is 
stating is that this may well be a reason for the 
increased Marlboro and Kool sales; correct? 

A. That appears to be Dr. Teague's theory. I think 
that's just a theory. I think it's — 

There's a lot of reasons that Marlboro has 
gained its market share over the years, and I am very 
skeptical that the reason that Marlboro is where it 
is is because of slight gradations up a scale on pH. 

I think they've had a powerful brand that tastes good 
to the smoker, one of the best advertising campaigns 
in the history of consumer products, and for a 
scientist to have a theory that the difference 
between Winston's performance in the marketplace and 
Marlboro's performance in the marketplace is related 
to pH I think is remarkably simplistic. 

Q. Do you think he was alone in having this quote, 
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unquote, theory, sir? 

A. I have no idea if he was alone in this theory. 

Q. You don't know whether or not your company 
actually acted on this theory and took steps to 
increase your own smoke pH? 

A. I've been with the business 23 years. I have no 
recollection of ever — anybody working on this 
theory — 

Q. Okay. 

A. — as to anything and let alone why Marlboro 
sales were increasing. I think it's — 

Q. None whatsoever. 

A. I think it's kind of simplistic. 

Q. Think so? 

A. Yes, sir. 

Q. I believe you said a small increase. Doesn't 

this indicate that Marlboro contains about three 

times the amount of free nicotine as your products? 

A. Well I don't know what free nicotine is. 

Q. Well — 

A. I am not a scientist. Dr. Teague it appears has 
come up with this term. I don't know what he means 
by "free nicotine." 

Q. As CEO of a major corporation selling 
cigarettes, don't you think you should have some idea 
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about the basic chemistry of your own products? 

A. I think I'm knowledgeable of our products. I 
have fine scientists that I rely on to make judgments 
and to inform me about the product. I don't believe 
I need to take a chemistry course to be the CEO of 
the company. 

Q. Shouldn't you at least have some basic 
knowledge, though, of how you manipulate a key 
ingredient in your product, nicotine? 

A. I don't believe we manipulate a key ingredient, 
as you refer to nicotine. 

Q. Okay. So you don't think that at any point in 
time you manipulated your products to increase the 
free nicotine? 

A. I don't believe we have. 

Q. Let's just look at the rest of Dr. Teague's 
document, looking at smoke and other smoke qualities. 
A. Yes. 

Q. It says, "In addition to enhancing nicotine 
'kick', increasing the pH (increasing alkalinity) of 
smoke above about six causes other changes, 
particularly when the increase in smoke pH is 
achieved by adding ammonia to the blend;" correct? 

A. Yes. 

Q. And adding ammonia is one way to manipulate the 
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pH of your smoke; correct? 

A. I don't believe that or know that. 

Q. Now this document appears to have been written 
when, around sometime in 1972? 

A. Are you asking me? 

Q. Yeah. 

A. Where is the date? 

Q. Well there isn't one. I believe there's 
probably been one provided. But if you just look, 
for instance, to the back of the document, 3484, it 
appears that what they're tracking are market-share 
changes in the '71, '72 time period. 

A. Are we on the same — 

Q. I think so. You see at the very top of that? 

A. 3484? 

Q. Yeah. Do you see at the very top of that, do 
you see where it says Chart VIII — or Chart XIII? 

A. "CHANGE IN MARKET SHARE," this one? 

Q. Yeah, '71 to '72? 

A. Yes. 

Q. That would indicate that this is probably 
sometime in the early '70s, correct? 

A. Yes. 

Q. We've mentioned Dr. Rodgman previously; correct? 
A. Yes, we have. 
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Q. You respected Dr. Rodgman? 

A. Yes. 

Q. I'm going to hand you a document that's been 
previously marked as Plaintiffs' Exhibit 1066. 
Plaintiffs' Exhibit 1066 is a document Bates stamp 
numbered 501522719 through 2726. 

Have you seen this document previously, sir? 

A. I don't — I don't remember it. 

Q. The first page of the document appears to be a 
cover memo; correct? 

A. Yes. 

Q. The cover memo from Dr. Rodgman to a Dr. Roy E. 
Morse dated September 8th of 1980; correct? 

A. Yes. 

Q. Do you know who Dr. Morse is? 

A. Yes. He was the head of research and 
development. 

Q. And it says, "Roy: 

"You may wish to discuss the attached memo with 
me before you forward copies to Mr. Horrigan and Mr. 
Tompson;" correct? 

A. Yes. 

Q. Now Mr. Horrigan at this point in time was the 
head of RJR Tobacco; correct? 

A. Yes. He was the CEO of the domestic company. 
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Q. So this particular document is going to the 
highest levels of the company; correct? 

A. Went to the head of RJR and to the CEO. 

Q. Let's look on the first full page of the 
underlying memo after the cover memo. 

A. Well I don't know that it went to Mr. Horrigan. 
It said you may want to forward him copies. I don't 
know if they actually did that or not. 

Q. The first full page of the memo itself is Bates 
numbered 501522720 and it's also dated September 8th 
of 1980; correct? 

A. Yes. 

Q. And it's called "Clarification of my 07/22/80 
Memo on Nicotine Additive;" correct? 

A. Yes. 

Q. He states, "My June 22nd memo assumed that the 
reader was familiar with PM's and our past activities 
in developing nicotine technology;" correct? 

MR. WEBER: You said June. 

A. It's July. It's July. 

Q. Oh, I'm sorry. You're right. Sorry. 

It states, quote, "My July 22 memo assumed that 
the reader was familiar with PM's and our past 
activities in developing nicotine technology;" 
correct? 
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A. Yes. 

Q. PM would refer to Philip Morris? 

A. Philip Morris, I would assume, yes. 

Q. Okay. He then goes on to state that, "To put 

the information in that memo in perspective, the 
following background is presented;" correct? 

A. Yes. 

Q. He says, "Development of nicotine technology 
involves the study of a host of factors, chief among 
which are 

"'Tar' delivery," — 

A. Yes. 

Q. "Nicotine delivery, Tar-to-nicotine ratio;" 
correct? 

A. Yes. 

Q. "Nicotine satisfaction." He then goes on to 
state about nicotine satisfaction, quote, "Nicotine 
satisfaction, colon: This is dependent on puff 
count, puff volume, tar-to-nicotine ratio, total 
nicotine delivery, nicotine delivery per puff, plus 
'free' nicotine per puff;" correct? 

A. Yes. 

Q. "The latter in turn is related to nicotine 
delivery per puff and smoke pH;" correct? 

A. Yes. 
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Q. Then he drops a footnote. He states, "Most, if 
not all, nicotine in tobacco is present as a 
salt," — 

A. Yes. 

Q. — "the reaction product of nicotine and an 
acid, generally referred to as 'bound' nicotine...;" 
correct? 

A. Yes. 

Q. "...most of the nicotine in smoke is present as 
a salt or 'bound' form and a small fraction is 
present as 'free' nicotine;" correct? 

A. Yes. 

Q. "The percent 'free' nicotine depends on smoke 
pH;" correct? 

A. That's what it says. 

Q. "'Free' nicotine is absorbed more rapidly by 
the smoker than is 'bound' nicotine;" correct? 

A. That's what this says. 

Q. So you apparently — 

You have yet another research scientist, a 
senior research scientist in 1980 confirming exactly 
what Claude Teague said in the early '70s; correct? 

A. I don't know that. I mean Claude Teague had a 
whole bunch of opinions in there about this, that — 
All that I see Dr. Rodgman talking about here is 
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free nicotine and pH. You know, that previous 
document we were talking about, whole bunch of 
theories about Philip Morris — or Marlboro and Kool 
and all that sort. So when you say it agrees with 
Dr. Teague, I'm not sure what you're referring to. 

Q. Well it certainly agrees with Dr. Teague's 
theory, as you called it, about free nicotine; 
correct? 

A. He says — 

He refers to free nicotine, yes, and Dr. Teague 
referred to free nicotine. 

Q. And they both — 

A. They used the same two words. 

Q. And they both referred to it as being dependent 
upon the pH of smoke; correct? 

A. That's what they're saying, yes. 

Q. I'd like to show you another document that's 
been marked as Plaintiffs' Exhibit 1062 in this 
litigation. Plaintiffs' Exhibit 1062 is a document 
Bates stamp numbered 509018864 through 8865A. 

Have you seen this document previously? 

A. I think I may have. I'm — 

I think I have. 

Q. In preparation for this deposition? 

A. If I did, it was — would have been in 
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1 preparation, because Bob and Chuck showed me some of 

2 the documents that Minnesota had and you have noted 

3 for me relative to this case. 

4 Q. And this is one of the documents you recall them 

5 showing you? 

6 A. I think so. Like I say, there's so many 

7 documents that — 

8 Q. Had you not seen this prior to being showed — 

9 shown this document by your attorneys? 

10 A. No. 

11 Q. And you had no general understanding of this 

12 ammonia technology? 

13 MR. WEBER: Let me object to the form. 

14 A. Well I know that we have used ammonia in our G7 

15 sheets. 

16 Q. And do you know why? 

17 A. My understanding is we use it as a binder in the 

18 sheet, and to kind of smooth out harshness in the — 

19 in the blend, in the total cigarette blend, to 

20 deliver a smoother product. 

21 Q. Also changes the smoke pH; correct? 

22 A. I understand there's some debate over that, as 

23 to whether or not it changes the smoke pH. 

24 Q. Well let's see what you had to say about it in 

25 1981, which is the date that R. J. Reynolds has 
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stated this document was authored. 

MR. WEBER: Let me object to that, Dan. I 
don't know if that was a question or not. What you 
said is "what you had to say about it in 1981." 

MR. 0'FALLON: Okay, strike that. 

MR. WEBER: Do you see what I mean? 

Q. Let's see what R. J. Reynolds had said about — 
had to say about this topic in 1981, which is the 
date counsel for R. J. Reynolds has indicated this 
document was authored. 

At the top it says the technology is 
"Ammoniation;"" correct? 

A. Yes. 

Q. "Definition: The reation of ammonia with tobacco 
to produce ammoniated tobaccos which smoke 
differently and produce a milder smoother flavored 
smoke;" correct? 

A. Right. 

Q. It says, "RJR began working with ammoniation of 
tobacco and tobacco by-products in the 1950s, but did 
not apply the technology;" correct? 

A. That's what it says. 

Q. "Philip Morris began using an ammoniated sheet 
material in 1965 and increased use of the sheet 
periodically from 1965 to 1974;" correct? 
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1 A. Yes. 

2 Q. "This time period corresponds to the dramatic 

3 sales increase Philip Morris made from 1965 to 1974;" 

4 correct? 

5 A. That's that theory about Philip Morris growth 

6 again. 

7 Q. This is again going back to Dr. Teague's memo; 

8 correct? 

9 A. I have no idea. 


10 

Q. 

Well it appears to be consistent — 


11 

A. 

Well — 


12 

Q. 

— with the information you saw in Dr. Teague's 

13 

memo. 



14 

A. 

Well that theory seems to be, yes. 


15 


Do you know who wrote this, or where 

— this 

16 

doesn't even — 


17 

Q. 

R. J. Reynolds has not provided that 


18 

information, sir. 


19 

A. 

Okay. 


20 

Q. 

It said that "The use of ammonia to 

expand 

21 

tobacco was initiated by Philip Morris in 

1974 and 

22 

resulted in an adjustment to the PM sheet 

making 

23 

process;" correct? 


24 

A. 

Yes, that's what it says. 


25 

Q. 

It says, "RJR introduced ammoniated 

sheet 
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material mountain CAMEL filter product in 1974;" 
correct? 

A. Yes. 

Q. It says, "Better market performance was 
indicated in the subsequent years;" correct? 

A. That's what it says. 

Q. It also says that, "Low 'tar' products at RJR 
were designed with ammoniated sheet material 
beginning in 1974." Correct? 

A. That's what it says. 

Q. It says, "RSM studies showed that ammoniation 
was one of the major consumer recognized product 
attributes tested;" correct? 

A. Yes. I — 

What's an RSM study? 

Q. Sir, you're an employee of R. J. Reynolds. What 
do you understand that term to mean? 

A. I'm not sure what an RSM study is. 

Q. Nor am I. 

A. Oh. 

Q. On page two it says, "Ammoniated sheet was 
introduced into the WINSTON KS product in 1979;" 
correct? 

A. Yes. 

Q. "Market tests indicated significant product 
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improvement;" correct? 

A. That's what it says. 

Q. It then goes on to talk about product 
characteristics; correct? 

A. Yes. 

Q. Those include higher smoke pH; correct? 

A. Yes. 

Q. Cleaner taste with more free nicotine; correct? 
A. That's what it says. 

Q. Stronger physiological impact with less 
harshness; correct? 

A. Yes, that's what it says. 

Q. Physiological impact could well refer to this 
nicotine kick we've seen previously referred to; 
correct? 

A. I don't know. 

Q. It would be consistent with that; correct? 

A. I have no idea. 

Q. "Physiological" basically means affects on the 
body; right? 

A. Broadly, yes. But this, you know, started off 
with the use of ammonia to produce a milder, 
smoother-flavored smoke, and I believe this says one 
of the things that it improved was it had a milder, 
smoother taste. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

95 

Q. That's absolutely right. And it also had more 
free nicotine, a higher pH, and therefore more 
nicotine kick; correct? 

A. I — you know, I don't — 

This notion of nicotine kick is foreign to me. 

Q. Well what if we substitute "stronger 
physiological impact" for "nicotine kick," then we're 
correct; right? Even using your terms or R. J. 
Reynolds' terms. 

A. It says stronger physiological impact with less 
harshness. Whoever wrote this, in whatever 
department, to whomever, said that at some point in 
time. 

Q. I'd like to next show you a document that's been 
previously marked as Plaintiffs' Exhibit 1094. 
Plaintiffs' Exhibit 1094 is a document Bates stamp 
numbered 504438506 through 8512. 

Have you seen this document previously? 

A. I don't think so. 

Q. Okay. This is a document that's to a Dr. G. R. 
DiMarco; correct? 

A. Yes. 

Q. And who is Dr. DiMarco? 

A. Dr. DiMarco is the head of research and 
development. 
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Q. Okay. It's from an E. Bernasek and a C. W. 
Hystrom; correct? 

A. Yes. 

Q. Or is that Nystrom? 

A. I'm not sure. 

Q. Okay. Do you know either of those two 
gentlemen? 

A. No, I don't. 

Q. I'm assuming they're men. They may not be men. 

Do you know either of those individuals? 

A. I have heard Bernasek's name. I don't remember 
Hystrom. 

(Discussion off the stenographic record.) 

Q. It says, "Attached are position papers 
describing our rationale for using the following 
additives in RJRT tobacco flavor formulations." And 
one of the additives is ammonia; correct? 

A. Yes. 

Q. Let's turn onto the next page. At the top this 
is entitled "DRAFT 8-9-82;" correct? 

A. Yes. 

Q. And "AMMONIA;" correct? 

A. Yes. 

Q. It states that "Ammonia is used by RJRT in the 
following tobacco processing operations. 
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1 


"Denicotinization of burley tobacco," and 

2 


"Ammoniation of reconstituted tobacco;" 

correct? 

3 

A. 

Yes . 



4 

Q. 

Your 

reconstituted tobacco is generally 

referred 

5 

to 

as G7; 

correct? 


6 

A. 

Yes, 

that's right. 


7 

Q. 

And 

there are numerous different formulations of 

8 

G7; 

correct? 


9 

A. 

Yes, 

there are. 


10 

Q. 

So - 

- 



11 And just so the jury understands, the numerous 

12 formulations — for instance there's G7-1, or there 

13 was at one time; correct? 

14 A. There's a variety of G7 formulations that are 

15 designed for particular blends and brands and brand 

16 styles. 

17 Q. Let's look on page last three Bates numbers 

18 8509. This is called "Ammoniation of Reconstituted 

19 Tobacco;" correct? Do you see that? 

20 A. Yes. 

21 Q. It states that, "Studies on the ammoniation of 

22 reconstituted tobacco were started in 1973 as a 

23 result of R&D studies carried out during the 1950's 

24 and early 1970;" correct? 

25 A. Yes. 
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Q. It says, "During the 1950's, Dr. C. E. 

Teague" — 

That's Claude Teague; correct? 

A. Yes. 

Q. — "investigated the ammoniation of tobacco and 
tobacco stems and reported dramatic improvements in 
the smoking qualities of ammoniated tobacco stems;" 
correct? 

A. Yes. 

Q. "Smoke harshness and irritation were reduced and 
taste properties were improved;" correct? 

A. Right. 

Q. In the early 1970's, a major R&D program was 
initiated to investigate the physical chemistry of 
tobacco and tobacco smoke in an attempt to gain a 
better understanding of the factors affecting smoke 
harshness, irritation and strength;" correct? 

A. Yes. 

Q. So apparently there was a major R&D program in 
the 1970s looking at these issues; correct? 

A. Yes, how to make a product that's smoother and 
less irritating. 

Q. And also that has higher pH and higher free 
nicotine; correct? 

A. This talks about smoothness — 
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Q. Let's read on. 

A. — or less harshness. 

Q. Let's read on. "These studies led to the 
following observations and conclusions;" correct? 

A. Yes. 

Q. "(1) The pH of cigarette smoke is important to 
smoke quality and can be used as a measure of the 
physiological strength of smoke;" correct? 

A. Yes. 

Q. And that would go back to this whole notion of 
free nicotine; correct? 

A. I don't know. 

Q. "Ammonia in smoke is one of the major pH 
controlling components;" correct? 

A. That's what this says. Ammonia is natural, as I 
understand it, in the product itself. 

Q. But you also add it to your products. 

A. Yes, to — for a binder in the G7 sheet and to 

smooth out the taste of the product. 

Q. Well, you add it for numerous reasons, and part 
of what we're doing right here is clarifying exactly 
why you — 

A. No, they're the reasons we add it. 

Q. And increasing smoke pH, which increases free 
nicotine, which increases nicotine kick, otherwise 
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referred to as physiological — 

A. That's a theory. There is no scientific proof 
of that. 

MR. WEBER: Let him finish — let him 
finish the question so I can object. 

Q. Is there anywhere stated here that we have a 
theory that the pH of cigarette smoke is important to 
smoke quality and can be used as a measure" — 

(Discussion off the stenographic record.) 
MR. 0'FALLON: Let me go back and restate 
the whole question, Dick. 

BY MR. O'FALLON: 

Q. Looking on page 8509, it states that "The pH of 
cigarette smoke is important to smoke quality and can 
be used as a measure of physiological strength of 
smoke;" correct? 

A. Yes. 

Q. It doesn't say that's a theory; does it, sir? 

A. It says — it says what it says. 

Q. It states that as a fact. 

A. It — it says, "The pH of cigarette smoke is 

important to smoke quality and can be used as a 
measure of the physiological strength of smoke. 

Q. And it doesn't say that's a theory; does it? 

A. That's the opinion or point of view based on the 
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research of whatever the people who wrote this 
document said. 

Q. Again, employees of R. J. Reynolds Tobacco. 

A. Yes. 

Q. Let's look on page 8510. It says, "Philip 
Morris introduced the use of added ammonia in their 
cigarette products in 1965. They used diammonium 
hydrogen phosphate in their reconstituted tobacco 
process to liberate ammonia pectinate prior to 
casting a reconstituted tobacco sheet;" correct? 

A. That's what it says. 

Q. It says, "Philip Morris brands, especially 
Marlboro, began growing in sales very rapidly after 
the introduction of added ammonia;" correct? 

A. That's what it says. 

Q. "Correlation studies related — relating 

increased smoke pH to sales trends showed a very 
strong positive correlation...;" correct? 

A. Yes. 

Q. Not stated as a theory, stated as a fact; 
correct? 

A. It's stated as a fact. 

Q. It says, "Studies of the effect of ammonia on 
smoke composition showed a reduction in aldehydes, 
especially formaldehyde, and an increase in the 
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levels of pyridines, pyrasines, and minor alkaloids;" 
correct? 

A. That's what it says. 

Q. "Smoking panel results showed a decrease in 
smoking irritation and harshness and an increase in 
physiological satisfaction with increasing ammonia 
content;" correct? 

A. That's what it says. 

Q. And we've seen satisfaction referred to as this 
dosage — this high; correct? 

A. You've referred to it that way. 

Q. But we've seen satisfaction referred to in 
quotations in R. J. Reynolds documents to indicate 
the feeling a person gets from the nicotine; correct? 
A. That's some — 

Somewhere you say you have that in the 
documents; I guess it was the Claude Teague document 
earlier talking about nicotine kick. That's a theory 
or a point of view of Dr. Teague. 

Q. He then goes on to state — 

A. I don't know what "physiological satisfaction" 
means here. 

Q. You don't know what that means. 

A. No. 

Q. It says, "Based on the above observations, it 
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was decided to investigate the use of ammoniated 
reconstituted tobacco (G7A) as a means of increasing 
the smokes pH of RJRT's cigarette products;" correct? 
A. Yes. 

Q. "NFO tests indicate that smokers prefer products 
containing G7A over products containing only G7 
(untested — untreated reconstituted tobacco);" 
correct? 

A. Yes. 

Q. Then says, "Since the introduction in CAMEL 
Filter in 1975, G7A has been tested and/or introduced 
in nineteen additional brands;" correct? 

A. Yes. 

Q. So G7A was introduced in your products in order 
to increase the smoke pH, according to this document; 
correct? 

A. It was introduced in the products in order to 
produce a product that was less — less harsh and 
less irritating, which is also said, I believe, if 
I'm recalling it correctly, in this document. 

Q. But let's be complete. It's less harsh, less 
irritating, has higher pH, has higher free nicotine, 
and gives a higher physiological impact; correct? 

A. I — I don't know what you're talking about with 
higher — or increased physiological impact. 
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All of my experience with the product and 
anything that's related to G7 and ammoniation has 
always to my knowledge been directed at trying to 
produce a product that is smoother, that it has taste 
benefits to mitigate the harshness and the 
irritation, and so when you're talking about 
something out here about physiological impact, I 
really don't know what you're talking about, nor do I 
know what they're taiking about when they're talking 
about a physiological satisfaction. 

Q. So your scientists all this time have known that 
they're trying to increase smoke pH to increase free 
nicotine, but you in manufacturing have never really 
understand — stood that. 

MR. WEBER: Objection, that's misstates 
what you've had up till now. 

A. All of my discussions with our scientists 
relative to why we use ammonia is to improve the 
taste of the product. 

Q. And control pH and control free nicotine and 
increase the — 

A. It's to control the pH to improve the taste of 
the product, you know, if that's what from their 
point of view is going on. But the whole issue is to 
improve the taste of the product, to produce a 
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1 smoother, less-harsh, less-irritating product. 

2 Q. And apparently, according to these documents, 

3 increase the nicotine kick; right? 

4 A. That's Dr. Teague's opinion back in the early 

5 '70s. 

6 Q. And apparently confirmed by Dr. Rodgman and 

7 contained in documents even into the '80s. 

8 MR. WEBER: Objection, argumentative. 

9 A. I don't believe Dr. Rodgman referred to it. 

10 Maybe he did. But I don't remember him referring to 

11 nicotine kick. 

12 Q. Not everybody uses that particular word. He 

13 might have used "physiological impact," but again 

14 that's a word that you've testified — 

15 A. I don't know what he — 

16 Q. — that you don't know what that means; right? 

17 You don't know what the word "physiological impact" 

18 means. 

19 A. No, I don't. 

20 Q. Okay. 

21 A. In the context of these documents, I don't. 

22 MR. 0'FALLON: Do you want to take a quick 

23 break? 

24 MR. WEBER: Sure. 

25 THE REPORTER: Off the record, please. 
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(Discussion off the record.) 

(Luncheon recess taken at 11:45 o'clock 
a .m.) 
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AFTERNOON SESSION 

(Deposition reconvened at 12:38 o'clock 
p.m. ) 

BY MR. O'FALLON: 

Q. Mr. Schindler, when we left off, we were talking 
about pH and the use of ammonia to control pH. 

Philip — excuse me. 

R. J. Reynolds has used ammonia from 1975 to the 
present; correct? 

A. As far as I know. 

Q. I'd like to show you a document that's been 
previously marked as Plaintiffs' Exhibit 1152 
asterisk, and it will probably be redesignated 12 — 
1152A. 

Is this a document you've seen previously? 

A. Let me see here. I don't know. 

I don't think so. 

Q. Okay. Plaintiffs' Exhibit 1152A is a document 
Bates stamp numbered 508062474 through 2493; correct? 
A. Yes. 

Q. It's entitled "REVIEW OF G-7 PROCESS AND PRODUCT 
DEVELOPMENT PROGRAMS," dated October 16th of 1991; 
correct? 

A. Yes. 

Q. This was a present — strike that. 
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1 This was a presentation made to yourself by Dr. 

2 DiMarco; correct? 


3 

A. 

To me? 


4 

Q. 

Yes . 


5 

A. 

No. 


6 

Q. 

Why don't you look at the first page on the 

7 

right-hand column. The very first page. 

sir. Do you 

8 

see 

at the end of the stamp, "Presented 

to A. J. 

9 

Schindler, G. R. DiMarco?" 


10 

A. 

Well I don't remember it. I mean it's possible. 

11 

Q. 

And this is basically a presentation that's a 

12 

review of the G7 process; correct? 


13 

A. 

Yeah. 


14 

Q. 

And this is the reconstituted sheet 

process 

15 

employed by R. J. Reynolds; correct? 


16 

A. 

Yeah. 


17 

Q. 

Let's look on page last four Bates 

numbers 

18 

2478 

It says "G-7 PROCESS AND PRODUCT 

DEVELOPMENT 

19 

PROGRAMS" at the top. 


20 

A. 

Yes . 


21 

Q. 

Are you there? 


22 

A. 

Uh-huh. 


23 

Q. 

It says that "G-7 is the largest blend 

24 

component;" correct? 


25 

A. 

Yes. 
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Q. Would that be the largest blend component in any 
of your cigarettes? 

A. I think so. 

Q. And was G-7 originally a cost-saving mechanism, 
a way to use bits and pieces of tobacco that 
otherwise couldn't be used in the cigarette? 

A. Yes, that's my understanding of it. 

Q. Let's look on page 2481. States at the top 
"G-7 PROCESS AND PRODUCT DEVELOPMENT PROGRAMS." 

A. Yes. 

Q. On the one side — 

On the left-hand side there's a G-7 — G-7A, do 
you see that? 

A. Yes. 

Q. And that's a reference to the ammoniated sheet 
that we've seen referenced earlier; correct? 

A. Correct. 

Q. And it notes that one of the purposes there was 
to change smoke pH; correct? 

A. Yes. 

Q. That was eventually replaced by G-7-7; correct? 
A. That's what it says here. 

Q. Okay. And there you ammoniated the extract 
directly; correct? 

A. That's what it says. 
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1 Q. And again that allowed for better control; 

2 correct? 

3 A. Better control of what? 

4 Q. Do you know? 

5 A. No. As we've discussed in previous — in 

6 responding to previous documents, that ammoniation is 

7 used to create a sheet that in the final blend can 

8 create a product that has a less-harsh, less- 

9 irritating, smoother taste. 


10 

Q. 

There's nothing there in that particular 


11 

statement that talks anything about taste 

; correct? 

12 

A. 

Well yeah, but that's what the ammoniated — 


13 

ammoniation process is for. So I — 




14 


If you're talking about controlling 

taste, fine. 

15 

Q. 

It could also be controlling pH. 




16 

A. 

Well if it's controlling pH, it's 

as 

related 

to 

17 

taste. 




18 

Q. 

Or free nicotine. 




19 

A. 

That's your statement, not mine. 

I 

don' t 


20 

know — 




21 


No one's ever talked to me about 

controlling 

pH 

22 

to 

control free nicotine that I recall 

• 



23 

Q. 

But you certainly understand that 

I 

didn't make 

24 

up 

this notion out of whole cloth. It 

' s 

based on 

R. 

25 

J. 

Reynolds' documents; correct? 
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A. It's based on a document that one or two 
individuals, particularly Claude Teague, wrote 20 
years ago or so. 

Q. Well, and then — 

A. Twenty-five years ago. 

Q. — I've shown you ones that are written in 1982 
that express the same basic understanding. 

A. You keep bringing this up. I keep telling you 
that my understanding of the use of ammonia in our 
products, in our G-7 sheet, is as a binding agent for 
the sheet and to provide a smoother-tasting product. 
Q. Well, you wouldn't put the binding agent in the 
extract; would you, sir? The extract is going to be 
sprayed back on at the end of the process. 

A. That's right. 

Q. Right. So it wouldn't serve as a binding 
function for your sheet. 

A. Well that whole extract is sprayed back on to 
the sheet for purposes of, obviously, binding so that 
you can have a sheet at the end. 

Q. Well the purpose that you spray the extract back 
on is so that you get the ammonia and other tobacco 
flavorants back on the sheet; correct? 

A. And to create a product that's smoother tasting, 
has less harshness and less irritation to it. 
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Q. But you made sheets without ammonia long before 
you ever started ammoniating the sheet or the 
extract; correct? 

A. That's right, the company did. 

Q. Right. So ammonia certainly didn't perform any 
kind of a binding function in order to keep the sheet 
material together; did it, sir? 

A. I'm informed that that is — by our, you know, 
process development people, R&D people, that that's 
one of the roles of it. Is also is related to taste. 
Q. And no one in the 20-odd years you've been with 
the company has ever talked to you about 
physiological impact or free nicotine as regards 
ammonia — ammonia. 

A. As to the — that — that somebody — as — 

What is the question? 

Q. The question is: And no one in the 20 years 
you've been with the company has ever talked to you 
about physiological impact or free nicotine as it 
relates to the addition of ammonia. 

A. I have not — 

I don't recall anybody talking to me about the 
reason that we put ammonia in our sheet or use 
ammonia in the process is to create what you call or 
what is called free nicotine. 
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Q. In your G-7-I0 you also add a different form of 
ammonia known as DAP; correct? 

A. Uh-huh. 

Q. That's diammonium phosphate; correct? 

A. Yes. 

Q. That's the same substance that Marlboro — that 
Philip Morris uses in its Marlboro reconstituted 
sheet; correct? 

A. I don't know that for a fact. It may be. 

Q. And on your G-7-25, you also heat treat the 

extract and add the ammonia; correct? 

A. Yes. As it says below, you get smoother smoking 
attributes. 

THE REPORTER: Let's go off the record a 
moment, please. 

(Discussion off the record.) 

BY MR. O'FALLON: 

Q. I'd like to hand you a document that's been 
previously marked as Plaintiffs' Exhibit 154 
asterisk, and we're going to call it 154A. 

THE REPORTER: I believe it's 1154. 

MR. 0'FALLON: I'm sorry, you're right, 
it's 1154 asterisk or 1154A. 

Q. This is a document Bates stamp numbered 
512337856 through 7859. 
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Is this a document you're familiar with? 

A. Yeah, I think I've seen this before in 
preparation. 

Q. This is a document that's dated April 29th of 
1994; correct? 

A. Yes. 

Q. And included on — in this document are your 
various types of G-7; correct? 

A. Yes. 

Q. And again it indicates that you have numerous 
commercial G-7's that still contain ammonia; correct? 
A. Yes, there are a number on here that — number 
of the G-7 blends that refer to being ammoniated. 

Q. You were also experimenting at this time with 
adding nicotine salt to your reconstituted tobacco; 
correct? 

A. I'm — I'm not familiar with what you're talking 
about. 

Q. Why don't you look at G7-18. It says "G7 Sheet 
with tobacco salts added." 

A. Right. 

Q. And it's your understanding that those would be 
nicotine salts; correct? 

A. That's not my understanding. I don't know. 

Q. Specifically, wouldn't they be nicotine salts of 
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levulinic — levulinic acid, nicotine levulinate? 

A. I don't know. 

Q. Are you familiar with a process whereby extract 
was taken from your burley denicotinization process 
and added back to the G-7 tobacco? 

A. No. 

Well are you talking about commercial products 
or are you talking about — 

Q. Experimental products. 

A. Experimental products? 

Q. Yes. 

A. The only one where that may have — that I know 
of that I can think of, that experimental project 
that we called XB which had some experimental 
processes involved, one of which was called the REST 
process. The XB project was a project where we were 
trying to create an ultralow tar cigarette that 
tasted like a lights product, something that the 
public health community, medical scientists had 
pushed for for a number of years in the U.S. and 
overseas, theory being that if you could deliver an 
ultralow tar product that had the same taste as a 
lights or, you know, had the same nicotine level as a 
lights but with ultralow tar, that people would — 
theory was that people would perhaps smoke more 
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ultralow tar cigarettes, thus getting less tar. This 
is something the public health community and 
different medical researchers were interested in. 

Now this — I have to guess at this point, but 
this may have been related to that — that experiment 
or that project. 

Q. You at R. J. Reynolds never actually undertake a 
project on your own. It always has to be someone 
exterior to you, someone like the public health 
offices or somebody else that that says this may make 
a project safer. You don't simply undertake that and 
concede that, hey, we've got some problems with our 
products and so let's see what we can do to eliminate 
some of those problems; right? 

A. I think — 

MR. WEBER: Object. Let me object to the 

form. 

A. I — you know, I — 

We undertake projects that address — try to 
address vast or — a number of the vast array of 
issues that are associated with smoking. The issue 
of the risk of smoking and what may cause that risk 
in our society is so broad and pervasive, so many 
people involved in it, public health sector, medical 
researchers and so forth, that it would seem to me 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

117 

that it would be hardly possible for us to undertake 
something that somebody in the scientific community 
didn't have some interest in. So it's — it's not to 
me at all unreasonable that what we would undertake 
is something that would be of interest or prompted by 
other science that's going on or other opinions of 
people outside the company itself, but who have an 
interest in tobacco products. 

Q. In any event, your Project XB was aimed at 
basically altering the tar-to-nicotine ratio so you 
had a normal or elevated level of nicotine at a low 
tar content; correct? 

A. It was maintaining the nicotine level — to 
deliver a nicotine level that would be the same as a 
lights product, but delivering ultralow tars, because 
there was this theory that people had that if you 
could do that, then the — that form of an ultralow 
tar product would taste better to people and they 
would have a higher propensity to smoke it and thus 
consume less tar. I think that's why public health 
people thought it was a good idea. 

The bottom line is we were never able to get a 
product that tasted good enough that people liked it 
or preferred it. 

Q. So it's your testimony that even though this 
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would have been a, quote, unquote, safer product, you 
never commercialized it; correct? 

MR. WEBER: Objection, that 
mischaracterizes what he said. 

A. I didn't say it would be a safer product. 

Q. Well — 

A. You said that. 

Q. — I know — I know you wouldn't admit it's a 
safer product, but at least some people would say is 
a safer product. But the bottom line is you didn't 
commercialize the product; correct? 

A. We didn't — 

MR. WEBER: Object, object to the form. 

A. We pursued the product — project, the 
development of that project, because a number of 
people felt that if you could deliver an ultralow tar 
cigarette with better taste, that more people would 
smoke ultralow tar, and many of the public health 
community thought that that would be a benefit. 

We were unable to get that product, as I 
understand it, to be acceptable to smokers. So you 
could have the greatest idea in the world, and if 
nobody wants to smoke it, it isn't going to work. 

Q. Move to strike as non-responsive. 

My question is: You didn't commercialize the 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

119 

product; correct? 

A. Because smokers didn't like it. 

Q. When you had the smokers smoke it, did you tell 
them this was going to be a safer cigarette? 

A. I don't believe anybody told them it was going 
to be a safer cigarette. 

Q. Do you think that might have affected their 
perception of the product if they knew that it was in 
fact safer? 

A. I think it would be irresponsible to tell 
somebody something is safer when you don't know that 
it is . 

Q. Just like it would be irresponsible to deny that 
something is dangerous when you know for a fact it is 
dangerous; correct? 

A. What are you referring to? 

Q. Up until the current time you continue to use 
ammoniated tobaccos in your products; correct? 

A. I'm sorry. Would you repeat that? 

Q. Up until the current time you continue to use 
ammoniated products — 

A. Yes. We continue to have ammoniated G-7 in some 
of our blends. 

Q. Are you familiar with the Cigarette Advertising 
Code? 
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A. Yes. 

Q. This is a voluntary code that was undertaken by 
the industry in 1964; correct? 

A. Yes. 

Q. Similar to the Frank Statement, it was the 
tobacco industry's promise to the public that they 
would not engage in certain advertising and 
promotional activities; correct? 

A. It was — 

The code was a voluntary code to define how the 
company — how the industry would market products. 

Q. And how they would not market products; correct? 
A. Yes. 

Q. No one forced the industry to adopt this code; 
did they, sir? 

A. As far as I know they didn't. 

Q. And you would agree that the industry should be 
held to its word as far as this code is concerned; 
correct? 

A. The industry — 

R. J. Reynolds has complied with the code. 

Q. And you would agree that if R. J. Reynolds is 
shown to have violated the code, they should be held 
responsible for those violations; correct? 

MR. WEBER: Let me object to that, it calls 
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for a legal conclusion. 

A. I'm not a lawyer, so when you're talking about 
held accountable for violations, there is — I don't 
know how to respond to that. 

The industry, and the company being part of it, 
agreed to a code and to my knowledge has complied 
with that code. 

Q. Numerous provisions of this code relate to youth 
advertising; correct? 

A. Yes. 

Q. And you would agree that the time the code was 
enacted in 1964, the industry voluntarily agreed it 
would not advertise to youth; correct? 

A. Yes. As I remember it and understand the code, 
yes. 

Q. And the code defines youth as basically under 
the age of 21; correct? 

A. I believe that's right. 

Q. Now RJR never abided by that portion of the 
code; did they? 

A. We have abided by that portion of the code. 

Q. RJR has always targeted the under-21-year-old 
market; correct? 

A. We have tracked numbers on 18 to 24 or 21 to 29. 
Q. You specifically targeted 18- to 20-year-olds 
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with your advertising; correct? 

A. We have targeted our advertising to legal-age 
adult smokers. 

Q. But you've included in that people under the age 
of 21, so in essence you haven't abided by the 
Cigarette Advertising Code definition of adult; have 
you? 

A. I don't know of anything that I've been involved 
in where we've sat in a room and said let's target 
this advertising to 18-year-olds. 

Q. Really. 

A. Yes, really. 

Q. It's not your understanding that the Camel 
campaign was targeted at the 18- to 20-year-old 
market? You don't understand that? 

A. The Camel campaign was targeted at adult 
smokers. One of the issues with Camel was to try and 
increase share of market among legal adult smokers. 
Numbers have been tracked over time relative to share 
of 18 to 24, 21 to 24, but when you say targeted and 
make it sound like the only people that that ad 
campaign was supposed to appeal to were 18- to 24- 
or — year-olds, I mean that's just completely 
wrong. That campaign was designed to appeal to the 
full range of smokers with an interest of improving 
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our share among 18- to 24-year-olds. 

Q. But you said you wouldn't target people under 
the age of 21. 

MR. WEBER: Let me object to that, 
mischaracterizes what he said. 

A. I'm telling you what we have done with Camel or 
our advertising, and we track smokers share of 18- to 
24-year-olds. 

Q. In fact you also targeted people under the age 
of 18; correct? 

A. No, we haven't. 

Q. It's your testimony that never, since 1964, has 

R. J. Reynolds aimed advertising at the 14- to 
17-year-old market. 

A. I have been part of this company since 1974. In 
all of my experience with this company I have never 
encountered any situation where anybody targeted, 
talked about, or sought to sell cigarettes to people 
under the legal age to buy the product. 

Q. Would that include 14- to 17-year-olds? 

Would you agree that in the mid-1970s it was not 
legal to sell cigarettes to 14- to 17-year-olds? 

A. I — yes. Well — 

No. Say that again. 

Q. Would you agree that in the 1970s, it was not 
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1 legal to sell cigarettes to 14- to 17-year-olds? 

2 A. Well there were states where, I believe, back in 

3 those days it was legal. We never sold to anybody 

4 under the age of 18. It was never — no — 

5 I never heard anybody in my entire time with 

6 this company talk about selling cigarettes to 

7 14-year-olds or 15-year-olds or 16-year-olds or 

8 17-year-olds. 

9 Q. Okay. I'm going to hand you a document that's 


10 

been 

previously marked as Plaintiffs' 

Exhibit 

1035. 

11 

Plaintiffs' Exhibit 1035 is a document 

Bates 

stamp 

12 

numbered 501421310 to 1335. 



13 


Have you seen this document previously? 


14 

A. 

Yes, I have. 



15 

Q. 

And are you going to testify that 

this isn't a 

16 

document that aims at the under-age market? 


17 

A. 

With — 



18 


Are we going to go through it a piece at 

a time 

19 

or — 

- 



20 

Q. 

Well you've seen it, so I'm asking you. 


21 

A. 

Let's — let's — 



22 

Q. 

You said you never saw a document 

that ever 

23 

targeted the under-18 group. 



24 


MR. WEBER: Let me object to 

that, 

it 

25 

mischaracterizes what he said. 




P .0 
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1 A. I said we've never targeted the under-age 

2 group. I've never experienced anything in my career 

3 where I've seen a marketing plan targeted at 14-, 

4 15-, 16-, 17-year-olds, not an ad campaign, not a 

5 promotion, not a — a retail effort targeted in a 

6 marketing plan against those folks. 

7 Q. This is a document that says on the front "Mr. 

8 C. A. Tucker, Presentation to RJRI, Board of 

9 Directors, 9/30/74;" correct? 

10 A. Right. 

11 Q. At the time of this presentation, Mr. Tucker was 

12 the vice-president of marketing; correct? 

13 A. Yes. 

14 Q. The next page is a 1975 marketing plans 

15 presentation to Hilton Head, September 30th, 1974; 

16 correct? 

17 A. Yes. 

18 Q. Chart one states the "OBJECTIVE IN 1975;" 

19 correct? 

20 A. Yes. 

21 Q. It says, "OUR PARAMOUNT MARKETING OBJECTIVE IN 

22 1975 AND ENSUING YEARS IS TO REESTABLISH RJR'S SHARE 

23 OF MARKETING GROWTH IN THE DOMESTIC CIGARETTE 

24 INDUSTRY;" correct? 

25 A. Yes. 
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Q. Chart two refers to "OPPORTUNITY AREAS;" 
correct? 

A. Yes. 

Q. Says, "WE WILL SPEAK TO FOUR KEY OPPORTUNITY 
AREAS TO ACCOMPLISH THIS. THEY ARE: 

I- INCREASE OUR YOUNG ADULT FRANCHISE;" 
correct? 

A. Yes. 

Q. It says — 

If you go down, then, to the first full 
paragraph, do you see where it says "FIRST...?" 

A. Yes. 

Q. It says, "FIRST, LET'S LOOK AT THE GROWING 
IMPORTANCE OF THE YOUNG ADULT IN THE CIGARETTE 
MARKET. IN 1960, THIS YOUNG ADULT MARKET, THE 
14-TO-24 AGE GROUP, REPRESENTED 24 PERCENT — 21 
PERCENT OF THE POPULATION;" correct? 

A. Yes. 

Q. "AS SEEN BY THIS CHART, THEY WILL REPRESENT 27 
PERCENT OF THE POPULATION IN 1975." Correct? 

A. Yes. 

Q. "THEY REPRESENT TOMORROW'S CIGARETTE BUSINESS;" 
correct? 

A. That's what this says. 

Q. "AS THIS 14-TO-24 AGE GROUP MATURES, THEY WILL 
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ACCOUNT FOR A KEY SHARE OF THE TOTAL CIGARETTE 
VOLUME — FOR AT LEAST THE NEXT 25 YEARS;" correct? 

A. That's what it says. 

Q. On the next page under "Chart 4" it says, "BOTH 
PHILIP MORRIS AND BROWN & WILLIAMSON, AND 
PARTICULARLY THEIR FAST GROWING MAJOR BRANDS, 

MARLBORO AND KOOL, HAVE SHOWN UNUSUAL STRENGTH AMONG 
THESE YOUNGER SMOKERS. IN THE 14-TO-24 AGE CATEGORY, 
PHILIP MORRIS HAS A 38 PERCENT SHARE AND B&W HAS A 21 
PERCENT SHARE;" correct? 

A. That's what it says. 

Q. Then goes on to state that, "WITH STRONG YOUNG 
ADULT FRANCHISES AND HIGH CIGARETTE BRAND LOYALTIES, 
THIS SUGGESTS CONTINUED GROWTH FOR PHILIP MORRIS AND 
B&W AS THEIR SMOKERS MATURE;" correct? 

A. That's what it says. 

Q. So you have specific statistics on the under-age 
market; correct? 

A. That's what this document says. 

Q. And it defines the young adult market as the 14- 
to 20-year-old market — 24-year-old market. 

A. That's what this document does. 

Q. So it includes under-age smokers. 

A. This document is taking — 

I don't know where the data came from, but it — 
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1 it says 14 to 24. 

2 Q. And you're going to aim at that particular 

3 market; aren't you, sir? 

4 A. I don't think it says that. I don't know of any 

5 situation since I've been with this company, and I 

6 was with the company back in this period of time, of 

7 any brand idea, marketing plan, anything I've ever 

8 seen or been around that was aimed at 14-year-olds. 

9 This isn't a marketing plan. 

10 Q. Well what do you call it then, sir? 

11 A. Well there — there isn't any ad campaign here, 

12 there isn't a promotion schedule, there isn't — 

13 This isn't a marketing program. 

14 Q. Go back to the first page. Why don't you read 

15 the first line. What does that say at the very top 

16 of the document? 

17 A. It says, "OUR PARAMOUNT MARKETING OBJECTIVE...." 

18 Q. No, no, the very top sentence. 

19 A. "MARKETING PLANS PRESENTATION." 

20 Q. Right. "1975 MARKETING PLANS PRESENTATION." 

21 This is a marketing plan; Isn't it, sir? 

22 A. This does not have a — an advertising plan In 

23 it, it doesn't have a promotion plan that I can see 

24 up to this point in time, and I'm telling you I have 

25 never seen a specific ad campaign, retail promotion 
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effort in that sense, that tactical sense, developed 
or executed against 14-year-olds. It has always been 
the policy of the company not to sell cigarettes to 
people at that age. I don't know of any effort that 
the company's ever done in that direction. I never 
even heard anybody talk about selling cigarettes to 
14-year-olds in all of my time with the company, and 
including back during this period. 

Q. Of course you weren't on the board of directors 
when this was presented to them in 1974; were you? 

A. No, I wasn't on the board of directors. 

Q. Let's look at chart number six. It's on the 
third page, 1312. Are you with me? 

A. Yes. 

Q. It says, "OUR TWO MAJOR BRANDS, WINSTON AND 
SALEM, SHOW COMPARATIVE WEAKNESS AGAINST MARLBORO AND 
KOOL AMONG THESE YOUNGER SMOKERS;" correct? 

A. Yes. 

Q. "WINSTON IS AT 14 PERCENT IN THE 14-TO-24 AGE 
GROUP VERSUS MARLBORO AT 33 PERCENT. SALEM IS AT 9 
PERCENT VERSUS KOOL AT 17 PERCENT;" correct? 

A. Yes. 

Q. Again, younger smokers, those in this 14-to-24 
age group; correct? 

A. That's what it says. 
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Q. It says, "AGAIN, OUR BRANDS SHOW COMPETITIVE 
STRENGTH IN THE 25 AND OLDER AGE GROUPS;" correct? 

A. That's what the document says. 

Q. It then says, quote, "THIS SUGGESTS SLOW MARKET 
SHARE EROSION FOR US IN THE YEARS TO COME UNLESS THE 
SITUATION IS CORRECTED;" correct? 

A. That's what it says. 

Q. Chart seven, next page, 1313. 

"THUS, OUR STRATEGY BECOMES CLEAR FOR OUR 
ESTABLISHED BRANDS: 

"DIRECT ADVERTISING APPEAL TO THE YOUNGER 
SMOKERS;" correct? 

A. That's what it says. 

Q. And that would include 17 and under; correct, as 
defined in this document. 

A. I have never known of anything that we've done 
to target 14-, 15-, 16-, 17-year-olds in — in terms 
of our marketing programs or anything like that. 

Q. So they just didn't tell you that they were 
going to do this as their marketing plan? 

A. They didn't tell anybody else, because nobody 
was working on it. 

Q. Well apparently the senior vice-president knew 
about it and the board of directors. 

A. He — 
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1 


And they must have kept it to themselves 

• 

2 

Q. 

I'm going to hand you another document that's 

3 

been 

previously marked as Plaintiffs' Exhibit 

1037 . 

4 

This 

is a document Bates stamp numbered 505775557 

5 

dated January 23, 1975. 


6 


Have you seen this document previously? 


7 

A. 

Yes, I have. 


8 

Q. 

This is another document that indicates 

that 

9 

they're going to be advertising directly to the 

10 

under-age market; correct? 


11 

A. 

Can I read the document? 


12 


Talks about increasing long-term growth 

among 

13 

14- 

and 24 year-olds. 


14 

Q. 

So once again we're talking about the under-age 

15 

market; right? 


16 

A. 

That appears that's what this document's 

talking 

17 

about. 


18 

Q. 

Let's read it out loud. It says — 


19 


By the way, this is again from a J. F. Hind. Do 

20 

you 

know who that was? 


21 

A. 

Uh-huh, yes. 


22 

Q. 

Who was that? 


23 

A. 

He was in the marketing group. 


24 

Q. 

And he's writing Mr. C. A. Tucker, the 


25 

vice 

-president; correct? 



P .0 
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A. Yes. 

Q. And he says, quote, "Our attached recommendation 
to expand nationally the successfully tested 'Meet 
the Turk' ad campaign and our new — and new 
Marlboro-type blend is another step to meet our 
marketing objective: To increase our young adult 
franchise;" correct? 

A. That's what it says. 

Q. So apparently as of January of 1975, one of the 
marketing objectives was to increase the young adult 
franchise; correct? 

A. That's what it says. 

Q. It then says, "To ensure increased and longer- 
term growth for CAMEL FILTER, the brand must increase 
its share penetration among the 14-to-24 age group 
which have a new set of more liberal values and which 
represent tomorrow's cigarette business;" correct? 

A. That's what it says. 

Q. So it would indicate that you're directing this 
advertising campaign at, among others, under-age 
smokers. 

A. Like I said to you before, I in all my time with 
this company, including back in this period, I do not 
remember anybody ever talking about selling 
cigarettes to 14-, 15-, 16-, 17-year-olds. 
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Q. Well whether they talked about it, they 
apparently wrote memos about it; didn't they? 

A. Well apparently somebody — 

Jim Hind here wrote the memo. But I don't 
remember ever anybody developing marketing plans to 
do that or talking about that. It wasn't in the 
language of the organization. The language of the 
organization was you didn't do that. 

Q. Well these people apparently used that language. 
A. They obviously used it, but it wasn't part of 
the culture, it wasn't part of the business 
objectives. 

Q. So — 

A. In 1976, if you'd let me share a personal 
example with you, and I was in the sales 
organization, or in '77, which is generally back in 
this timeframe, we had a product launched in the 
company called Real Cigarettes. I was in sales at 
the time. And working with another individual, I 
wrote the sales plan, not the marketing plan, but the 
sales plan as to how the sales force would gain 
distribution and implement this around the country. 

I was intimately involved with everybody in marketing 
and sales with regard to that sales plan. It was one 
of the biggest new-brand launches in the history of 
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the industry. Turned out to be one of the biggest 
failures. And in that entire launch of that brand, 
one of the biggest market — maybe the biggest ad 
budget ever developed for launching a brand, during 
the same timeframe no one ever talked about selling 
that product to 14-year-olds. 

Q. Move to strike as non-responsive. 

The Meet the Turk campaign was done; wasn't it? 
A. I believe so. It ran for, I think, a very short 
period as I recall. 

Q. You also understood that your company actively 
tracked the 14- to 17-year-old market; correct? 

A. It's my understanding that data on 14-year-olds 
either came from government reports or came out of 
NFO, National Family Opinion survey numbers. 

Q. Yeah. But you could have refused that 
information; correct? 

A. Yes, I think whoever was getting it could have 
refused it, that's correct. 

Q. But they didn't. They decided they'd rather 
collect the information they could on the 14- to 
17-year-old market; correct? 

A. I believe it was tracking data, as far as I 
understand it. 

Q. Certainly. It was telling you whether these 
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children were smoking your products. 

A. I don't know what they were using the data for. 
They could be using it to forecast — estimate future 
volumes in the industry. 

Q. Well they could be, or they could be using it to 
try to figure out how to reach this crucial under-age 
group; correct? 

A. I don't know what there was in that data that 
would help you figure out how to reach a crucial 
under-age group. 

Q. You don't think knowing whether people were 
increasing their purchasing of Camel, for instance, 
in response to a Meet the Turk ad campaign would have 
some relevance as to whether or not your advertising 
was reaching that group? 

A. I don't believe that data dealt with those kinds 
of issues. 

Q. Well whether it did or not specifically, you 
would agree that that's certainly one thing you could 
look at; correct? 

A. Doesn't — 

MR. WEBER: Objection. Let me object to 
that as unintelligible. I'm not sure what you're 
referring to. 

A. You want to repeat the question? 
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1 Q. You could certainly use this information on the 

2 under-age market to determine whether or not your 

3 advertising campaign, such as the Meet the Turk 

4 campaign, which was — which was directed at that 

5 market, was having any effect; correct? 

6 A. I — 

7 My understanding of that data, I don't believe 

8 you could use that to determine the effectiveness of 

9 any ad campaign. 


10 

Q. 

Let's look at a document 

that's been previously 

11 

marked Plaintiffs' 1123. Plaintiffs' 

1123 is a 

12 

document Bates stamp numbered 

501380878 through 0889; 

13 

correct? 



14 

A. 

Yes. 



15 

Q. 

This tracks the share of 

smokers 

by age group; 

16 

correct? 



17 

A. 

Yes . 



18 

Q. 

There's a specific section on younger smokers; 

19 

correct? 



20 

A. 

Yes . 



21 

Q. 

Adult smokers; correct? 



22 

A. 

Yes . 



23 

Q. 

And then there's individual brand 

breakdown 

24 

comparisons; correct? 



25 

A. 

Yes . 




P , 
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1 Q. Let's look under "WINSTON vs. MARLBORO, Younger 

2 Smokers." It says, "As a group, younger smokers 

3 probably emulate the smoking habits of smokers in the 

4 next oldest group, the 18- to 24-year-olds, since 

5 trends for younger smokers tend to follow (by two to 

6 three years) trends for the latter group;" correct? 

7 A. That's what it says. 

8 Q. So by 1977 you knew that these under-age 

9 smokers, at the very least, were going to emulate the 

10 next group of smokers above them, the 18- to 

11 24-year-olds; correct? 

12 A. Who knew it? 

13 Q. You did, R. J. Reynolds. 

14 A. Who — 

15 Q. Your company. 

16 A. This is somebody's theory on a report. Who — 

17 Q. Well you knew — 

18 A. Who wrote the report? 

19 Q. Does it say anywhere that's a theory? 

20 A. Well this is a theory as I read it. This is 

21 somebody's opinion. 

22 Q. Does it make it invalid? 

23 A. It doesn't make it a fact. 

24 Q. Does it make it invalid? 

25 A. It makes it a theory, which is where we 
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started. This is somebody's theory. It could be 
valid, it could be invalid. This is somebody's 
theoretical opinion. 

Q. Do you think you at RJR ever looked to see why 
it is that kids pick certain brands? 

A. It's my view that kids pick certain brands 
because of peers, parents, their social environment, 
and probably popularity of brand. 

Q. Why don't — 

A. What's most available to them in their total 
social circle and influence circle. 

Q. Listen to my question. I said do you think that 
RJR ever looked to see why it is that kids picked 
certain brands. 

A. I don't have any knowledge of RJR doing research 
into why kids pick certain brands. 

Q. This would appear to be some research into why 
it appears to be that kids are picking Winston over 
Marlboro or Marlboro over Winston; correct? 

A. I'm not sure this explains — this is — 

Where's the research here? I don't see the 
research that says why somebody under-age picks one 
brand versus the other. I see an opinion here, but I 
don't see research that goes into why somebody picks 
one brand over another in the under-age market. 
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1 Q. Let me hand you a document that's been 

2 previously marked Plaintiffs' Exhibit 1030. 

3 Have you seen this document previously? 

4 A. I think so. 

5 Q. And why don't you read me the purpose of this 

6 memo. 

7 A. "The purpose of this memorandum is to answer the 

8 question 'What causes smokers to select their first 

9 brand of cigarette?'" 


10 

Q. 

And you understand that most smokers 

pick 

their 

11 

first brand of cigarette before they ever 

hit 

legal 

12 

age 

; correct? 



13 

A. 

That's a theory that people have. I 

don't know 

14 

if 

that's true or not. 



15 

Q. 

Well this apparently is going to be 

some 


16 

research on that, quote, unquote, theory; 

isn ' 

t it, 

17 

sir 

9 



18 

A. 

That's apparently what it says. 



19 

Q. 

This is a document dated July 3rd, 1974, 

Bates 

20 

numbered 501221308 to 1317; correct? 



21 

A. 

Yes. 



22 

Q. 

It's authored by a gentleman by the 

name 

of 

23 

Tredennick; correct? 



24 

A. 

Yes. 



25 

Q. 

You've seen this document previously 

, haven't 
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you, sir? 

A. I think I've seen this, yeah. 

Q. Did you ever see it at the time it was drafted? 
A. No. 

Q. You were in what department at this point in 
time? 

A. I was working at R. J. Reynolds Industries. 

This was two months after I joined the company. 

Q. Okay. So you were working in R. J. Reynolds 
Industries at that time, which may explain why you 
hadn't seen this memo and hadn't seen or heard of the 
notion directing advertising directly to 14- to 
17-year-olds; correct? That was also done about this 
time. 

MR. WEBER: Objection, argumentative. 

A. I was in RJR Industries when this was written, 
and the other one in '75 I was, but starting in 
mid-75 I started to do some work with the marketing 
and sales folks. 

Q. Well the other one is '74, the Tucker memo was 
9-30-74; right? 

A. Yeah. 

Q. Mr. Tredennick's document is going to 
specifically discuss why it is that smokers select 
their first brand of cigarettes; right? 
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A. That's what he says. 

Q. Let's look at "STARTING AGE." And the — 

MR. 0'FALLON: Can we just go off the 
record for a second. 

THE REPORTER: Off the record, please. 
(Discussion off the record.) 

BY MR. O'FALLON: 

Q. You see the section entitled "STARTING AGE?" 

A. Yes. 

Q. It says, "Over 50 percent of smokers start 
smoking fairly regularly before the age of 18 and 
virtually all start by the age of 25." Correct? 

A. Yes, that's what it says. 

Q. And these statistics would indicate that; 
correct? 

A. The statistics that are here, yes. I mean 
that's what they have, that's what Tredennick wrote 
here. 

Q. So you knew as of 1974 — you, R. J. Reynolds 
Tobacco, knew as of 1974 that the majority of smokers 
start to smoke before legal age; correct? 

A. According to this study, that's what this study 
says. 

Q. And you had no reason to doubt this study; 
correct? 
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A. I didn't see this thing in 1974. I've just 
started to see this since I've been involved in 
depositions in the last few months. 

Q. Do you have any reason to believe those numbers 
are inaccurate? 

A. I have no reason to believe they're accurate or 
inaccurate. 

Q. Do you know Mr. Tredennick? 

A. I knew Don when he worked for the company. 

Q. Generally a valued employee? 

A. Yes. 

Q. Good researcher? 

A. As far as I know. 

Q. Let's go over on page two for initial reasons to 
start smoking. The reason he lists for the initial 
reasons for smoking are "Conformance;" correct? 

A. Yes. 

Q. "Support, to gain confidence or security in 
stress situations...;" correct? 

A. That's what it says. 

Q. "Enjoyment, taste or other physiological 
benefits (after an initial learning period);" 
correct? 

A. That's what it says. 

Q. That would refer to nicotine; correct? 
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A. I have no idea. 

Q. And "To show off;" correct? 

A. Again that's what this says. I have no idea. 

Q. Under "Conformance" it says that "Probably the 
most prevalent reason that a young person starts to 
smoke is the influence of a close friend or 'peers';" 
correct? 

A. Yes, that's what it says. 

Q. It says, "Peer group influence is very strong 
during the teen years." 

A. Yes, that's what it says. 

Q. "Men, particularly, report that smoking is 
symbolic of rugged masculinity and that they took up 
smoking because they wanted to impress and be 
accepted by other young men who smoked." 

A. That's what's being said in this report. 

Q. Then says, "Smoking is often a way to gain 
entree to a group by effecting an appearance of being 
mature, sophisticated, sexy or manly;" correct? 

A. That's the opinions expressed in this report. 

Q. Let's look on page 1312. 

MR. WEBER: I'm sorry, what — what page? 
THE WITNESS: 1312. 

MR. O'FALLON: 1312, last — 

Q. This is a section entitled "REASONS FOR 
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SELECTING A FIRST 'USUAL' BRAND;" correct? 

A. Yes. 

Q. States that "We have focussed earlier on the age 
people begin to smoke, their initial reasons for 
smoking and the brands they first select because that 
information helps us draw reasonable hypotheses in 
the absence of direct data regarding reasons for 
initial brand selection;" correct? 

A. (Reading document.) That's what it says. I'm 
not sure I understand it. 

Q. And again, most of these people are going to 
choose their usual brand before they ever hit the age 
of 18; correct? 

A. According to this study. 

Q. It then says that, "Broadly speaking, we 
hypothesize that the causes of initial brand 
selection relate directly to the reasons a young 
person smokes;" correct? 

A. It says — 

Yes, that's what it says. 

Q. So in essence, the reason a person begins to 
smoke and the brand they smoke basically are factors 
that go hand in hand; correct? 

A. I guess, according to this hypothesis here that 
the writer of this report theorizes on. 
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Q. It then says that "The more closely a brand 
meets the psycological 'support' need (advertising or 
otherwise communicated brand or user image) and the 
physiological needs (product characteristics), the 
more likely it is that a given brand will be 
selected;" correct? 

A. That's a hypothesis, a theory that I have no 
idea how this person concluded this. 

Q. Well he's apparently using his research and his 
reasoning abilities to come to this conclusion; 
correct? 

A. Maybe using a lot of reasoning abilities. I'm 
not sure what research he's using. This is a theory 
he has. It even says it's a theory. 

Q. He's using his cognitive abilities to reach 
conclusions; correct? 

A. He has done that. 

Q. And one of his conclusions — 

A. He could be right, he could be wrong. He is 
hypothesizing, by his own words. 

Q. And what he is saying is that your advertising 
will play an equal role in getting people to start 
smoking and selecting a brand; correct? 

A. I don't — I don't see where he's saying 
advertising gets somebody to start smoking. I think 
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the notion that advertising causes somebody to smoke 
is ridiculous. 

Q. So you spend billions of dollars every year on 
these extremely important smokers, these young 
smokers, but you don't think it has any effect on why 
they start — 

A. We don't spend billions of dollars a year on 
young smokers. 

Q. Would you let me finish my question before you 
jump in, sir? 

You spend billions of dollars every year, but 
you don't think it causes anybody to ever try your 
product. 

A. I don't believe advertising has anything to do 
with causing somebody to start smoking, whether 
they're 14 or 25 or whatever age. Advertising is 
done to support the brand to the franchise smokers 
and to try and persuade competitive smokers to try 
the brand. I don't think there's ever been any 
studies establishing that advertising causes somebody 
to smoke. The notion that somebody in our society 
chooses not to be a smoker and suddenly decides to 
become a smoker because they were driving down a 
highway and saw a billboard or opened up a magazine I 
think has no basis in fact, research, or anything. 
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1 Q. But of course that also isn't a fair statement 

2 of reality; is it, sir? 

3 A. What — 

4 Q. The fact of the matter is that the first time 

5 that somebody who's on the verge or thinking about 

6 smoking sees a cigarette ad wasn't when they were 

7 driving down the road and saw a billboard. They've 

8 been exposed to your advertising from the second they 

9 were able to walk and read and look; correct? 

10 MR. WEBER: I'm going to object to the 

11 argumentative nature and of the testimony that was 


12 

given 

by Mr. O'Fallon 

in the 

question. 

13 

Q. 

Isn't that true. 

sir? 


14 

A. 

What? Would you 

repeat 

your question? 

15 

Q. 

That a — 



16 


That a person starts to 

see your advertising 


17 from basically the time that they are very, very 

18 young; correct? 

19 A. Well there are billboards up along the highways. 

20 Q. Well there's billboards, there's advertisements 

21 in magazines, there's Winston sponsoring NASCAR 

22 racing, there's Marlboro with ads up in baseball 

23 parks so they're shown on TV. They can't go in a 

24 store without seeing your point-of-purchase 

25 advertising. You spend billions and billions of 
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dollars advertising; correct? 

MR. WEBER: Let me object. I'm not sure 
what the question is. 

A. Yeah. What's the question? 

Q. You spend billions and billions of dollars 
advertising; correct? 

A. We spend a significant amount of money 
advertising and marketing our products. 

Q. And as a result, — 

A. You know that. 

Q. — the presence of cigarettes in our society is 
ubiquitous. We know your brands from the time we're 
knee high to a grasshopper; don't we? 

A. I don't know if you do or not when you were knee 
high to a grasshopper. 

Q. My guess is that you and I could both sing the 
Winston jingles from the 1960s. 

A. I'm old enough to sing them. 

Q. And I'm a fair amount younger — 

MR. WEBER: Let me object to any testimony 
from Mr. O'Fallon about any threatened singing he's 
going to do. 

Q. The fact of the matter is is that your 
advertising is everywhere; correct? 

A. It's not everywhere. It's out in public. 
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1 

Q. 

And much of it is aimed at people younger 

than 

2 

the 

legal age, by your own documents; — 


3 

A. 

That's not true. 


4 

Q. 

— correct? 


5 

A. 

It's absolutely not true. Let me try and 

help 

6 

you 

with this, Mr. O'Fallon. If — 


7 

Q. 

I'm going to move to strike this as 


8 

non 

-responsive. 


9 

A. 

Fine. 


10 

Q. 

Sir, I don't need your help. What I need 

you is 

11 

to 

answer my questions — 


12 

A. 

I'm trying to. 


13 

Q. 

— and to answer them the best you can. 


14 

A. 

I am answering the best I can. 


15 

Q. 

And what this gentleman, Mr. Tredennick, . 

is 


16 saying is that a reason a person begins to smoke and 

17 a reason a person picks a first brand are very 

18 closely connected; correct? 


19 

A. 

That' s 

what 

he says. 

20 

Q. 

And he 

says, 

"The more closely a brand meets the 


21 physiological, quote, unquote, support needs," and 

22 then he puts in a parenthetical, "advertising or 

23 other communicated brand or user image) and the 

24 physiological needs (product characteristics), the 

25 more likely it is that a given brand will be 
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selected;" correct? 

A. That's what he says. I don't believe 
advertising has anything to do with peopie deciding 
to smoke. 

Q. Weli let's see what he has to say on the next 
page, 1313. And again, you weren't in marketing at 
this time; correct? 

A. No. 

Q. It says "REASONS FOR SELECTING A FIRST 'USUAL' 
BRAND." It says, "It is true that smokers will say 
'a friend — a friend's influence' or 'I liked the 
taste' (or both) when asked to recall why he selected 
his first regular brand rather than some other 
brand. But it must also be true that influential 
young smokers (perhaps relatively few) have made 
brand selections based on product characteristics or 
advertising and promotion communication;" correct? 

A. That's his theory. 

Q. And his theory is that your advertising does in 
fact have an effect on these people at a very crucial 
time of their life, when they're deciding to smoke 
and/or smoke your brand; correct? 

A. I don't beiieve advertising has anything to do 
with people making a decision to smoke. If it did, 
then these billions of dollars that have been spent 
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since 1982 somehow, I would have thought, based on 
your theory, would have prevented the industry volume 
to decline almost over 20 percent. In 1982 the 
industry sold over 600 billion cigarettes, this year 
it will be somewhere around 480, and if all those 
billions of advertising dollars were causing people 
to smoke, it's pretty hard to explain why the volume 
went down when in absolute terms, at least 20 
percent. And that's with a population increase. So 
where's the evidence that advertising causes people 
to smoke when in fact it's declined over the last 25 
years? 

Q. Well sir, I think where the evidence is is about 
getting people to try smoking. I mean you will agree 
that mostly what causes them to continue smoking, 
despite the fact that the vast majority of cigarette 
smokers want to give it up, is the fact that they're 
addicted to nicotine. 

A. I disagree with you. 

Q. And the fact of the matter is we all know that 
the population, this young adult population, this 
under-18 population that we've been talking about, 
has in absolute terms also been declining because the 
baby boom is over; correct? 

A. Advertising — 
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Q. I mean that's just a matter of population if you 
want to talk about it. The fact of the matter is in 
the '80s that population as a whole declined; 
correct? 

A. The absolute industry volume has declined over 
20 percent. The absolute industry volume has 
declined over 20 percent since 1982. 

Q. And nonetheless, you have done everything you 
can to make sure that you get as many smokers as 
possible and keep those that you have; correct? 

A. I don't know of a single thing I can do to cause 
somebody to start smoking. 

Q. And those billion of dollars in advertising, 
they simply are to keep people who have already 
chosen to smoke loyal to your brands or to convince 
that, what, three to four to five percent a year to 
switch. 

A. The advertising dollars, the marketing dollars 
we spend are to keep our franchise smokers and try to 
attract competitive smokers. 

Q. You would agree that the young adults are the 
only source of replacement smokers; correct? 

MR. WEBER: Object to the term "replacement 

smokers." 

A. What do you mean by "replacement smokers?" 
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Q. You've never seen that term used? 

A. What do you mean by "replacement smokers?" 

Q. I have just asked you a question, sir. You have 
never seen that before? 

A. I've heard the term. What do you mean by it? 

Q. You don't understand it? 

A. You used the term. I'm asking you what you mean 
so I can answer your question. 

Q. Do you have an understanding of that term? 

A. I'd like you to explain to me what your theory 
is on replacement smokers. You're asking me the 
question; I'm trying to understand it. 

Q. Do you have an understanding of the term, "yes" 
or "no"? 

A. I think the — 

Well my understanding, my guess as to what your 
theory is — 

Q. Not — 

A. — is that somehow — you brought it up — is 
that somehow the industry is obsessed with this 
decline in smokers, and we got to go out there and 
find replacements. 

Q. And you don't think that's true. 

A. I don't think it's true. I'm in the business. 

I've never thought of it that way. I've never had 
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anybody even talk about it that way in all my years 
in the business. 

MR. WEBER: Dan, we're here over an hour 
since a break,. Do it now, do it later, whatever. 
Sometime in the next 10 minutes. 

MR. 0'FALLON: Well let's bring one more 
subject to a close. 

BY MR. O'FALLON: 

Q. Before we go on to the notion of replacement 
smokers and the importance of replacement smokers, I 
want to show you a document that's been previously 
marked as Plaintiffs' Exhibit 1121. 

Have you previously seen Plaintiffs' Exhibit 

1121 ? 

A. I believe I have. 

Q. And again, this is another document that 
indicates that you're directing efforts at the 
under-age market; correct? 

A. This doesn't tell me we've directed efforts at 
the under-age market. I've never known of any 
situation where we've directed efforts at the 
under-age market. 

Q. Well let's read the document and see what the 
document has to say. 

This is a document. Plaintiffs' Exhibit 1121, 
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Bates stamp numbered 508453894, dated July 22nd of 
1980; correct? 

A. Yes. 

Q. It's a document from G. H. Long; correct? 

A. Yes. 

Q. To Mr. E. A. Horrigan, Jr.; correct? 

A. Yes. 

Q. What was Mr. Horrigan's position at this time? 

A. He was the CEO of R. J. Reynolds Tobacco 
Company. 

Q. And Mr. Long? 

A. Was the head of marketing and sales. 

Q. The subject is the "MDD Report on Teenage 
Smokers, parenthetical, 14 to 17;" correct? 

A. Yes. 

Q. It says, "Attached is a MDD report covering the 
aforementioned subject. Last January, a report was 
issued on this subject that indicated that Philip 
Morris had a total share of 59 among 14 to 17 year 
old smokers, and specifically, Marlboro had a 52 
share;" correct? 

A. That's what it says. 

Q. "This latest report indicates that Philip 
Morris' corporate share has increased by about 4 
points; however, Marlboro remains the same at 52." 
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Correct? 

A. That's what it says. 

Q. "Importantly, the report further indicates that 
RJR continues to gradually decline, and between the 
spring and fall of 1979 periods, RJR's total share 
declined from 21.3 to 19.9;" correct? 

A. That's what this says. 

Q. And that would be their share of teenage 
smokers; right? 

A. According to this report. 

Q. It then says, "Hopefully, our various planned 
activities that will be implemented this fall will 
aid in some way in reducing or correcting these 
trends;" correct? 

A. That's what that says. 

Q. So you apparently have activities that are 
planned and that are going to be implemented — 
implemented that will help you — that will help you 
turn around this decline in the under-age market; 
correct? 

A. I have never seen any planned activities in 
marketing of our products against 14- to 17-year-olds 
since I've been with this company. 

Q. This is exactly a document that says there are 
planned activities against that age group; right? 
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A. I've never seen any planned activities against 
the 14- to 17-year-old age group. 

Q. You have today. 

A. No, I haven't. 

Q. That — 

That isn't what this is in your mind? 

A. That is — 

What's the activity? Could be talking about 
anything. I have never seen a marketing plan 
directed at 14- to 17-year-olds. 

MR. 0'FALLON: Why don't we take a break. 
THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MR. O'FALLON: 

Q. Mr. Schindler, let's go back for a moment to 
Plaintiffs' Exhibit 1030, the Tredennick document. I 
would guess that may be right there. Take a look at 
the front page. 

Is that 1030? 

A. It says — 

Oh yeah, at the top. 

Q. 1030. 

MR. WEBER: You had two of them. I think 
that's the one Dan says is easier to read. 

MR. O'FALLON: Right. 
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THE WITNESS: Oh, okay. 

Q. Let's look on page 1313. 

A. Yes. 

Q. I'd like to go back to the "SUMMARY" section of 
this document. Do you see where the "SUMMARY" 
section is? 

A. Yes. 


Q. Mr. Tredennick states in summary, "If a person 
is going to smoke cigarettes, he generally starts 
during his teens, primarily to conform with a close 
friend or friends, to give himself greater confidence 
in stress situation, or to avail himself or the 
physical" — I would guess that should be "of the 
physical enjoyment smoking offers;" correct? 

A. Yes, that's what that says. 

Q. It says, "Currently a young smoker is much more 
likely to select Marlboro or Kool and we would — 
than we would expect on the basis of these brands' 
overall franchise;" correct? 

A. That's what it says. 

Q. He then goes on to state, "The main causes of 
initial brand selection; i.e., the influence of 
friends, the user image a brand projects and 
differentiated product characteristics, are logically 
elated to the reasons a young person begins to 
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smoke;" correct? 

A. That's what he says. 

Q. Again, the whole notion that there would be an 
interrelatedness among the reason a person begins to 
smoke and the reason a person picks one brand; 
correct? 

A. That's his theory. 

Q. In 1984 your company undertook substantial 
research into the young adult market and — and 
particularly this first usual brand market; correct? 
A. I understand that there was research done back 
in the 1984 period. 

Q. And again based on Mr. Tredennick's work in 
1974, we would know that the first usual brand 
would — would usually be a brand a smoker selects 
prior to the age of 18; correct? 

A. That has been reported on in different research 
over the years, government research. In fact I 
believe in Mr. Tredennick's document here, his source 
was government reports. 

Q. In any event, RJR had within its files and 
within its corporate knowledge the fact that the vast 
majority of smokers select a usual brand prior to the 
time they reach legal age; correct? 

A. That's a theory that's been out there. 
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Q. Well it's apparently a theory based on research; 
right? 

A. Based on government research. 

Q. Which is research. 

A. Yes. 

Q. I'd like you to take a look at a document that's 
been previously marked as Plaintiffs' Exhibit 1031. 
1031. Plaintiffs' Exhibit 1031 is a document Bates 
stamp numbered 501928462 through 501928550; correct? 
A. Yes. 

Q. This is a document dated February 29th of 1984; 
correct? 

A. Yes. 

Q. It's a strategic research report; correct? 

A. Yes. 

Q. And it's entitled "YOUNG ADULT SMOKERS: 
STRATEGIES AND OPPORTUNITIES;" correct? 

A. "YOUNGER ADULT SMOKERS: STRATEGIES AND 
OPPORTUNITIES." 

Q. You're right. Thank you. 

And it's directed at numerous individuals 
including Mr. Long; correct? 

A. Yes. 

Q. What was his title as of this date? 

A. I think Gerry Long was president of R. J. 
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Reynolds Tobacco Company at this time. 

Q. Let's look on the very first page after the 
title page, under the "ABSTRACT." 

A. Wait a minute, I want to take this — 

Q. Might just want to move that over to the side. 
Yeah. Or you can just — I always clip them high up 
on the top; makes it easier to turn. Put it on the 
corner there if you want. 

A. Okay. We're okay. 

Q. The first page indicates "ABSTRACT;" correct? 

A. Yes. 

Q. It states the "Younger adult smokers are shown 
to be critical to long term brand/company growth in 
the past, present, and future;" correct? 

A. That's what it says. 

Q. You would agree with that; correct? 

A. Having younger adult, legal adult smokers, you 
know, in their twenties, you know, it's important to 
have — some importance to the brand's growth in the 
future. 

Q. Well actually having any portion of the 
population under the age of 24 — 

A. Well — 

Q. — would be crucial to the brand's growth. 

A. We direct our efforts towards 18 to 24, people 
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of legal age to smoke. 

Q. Even though you know that most people are going 
to select their first usual brand prior to the age of 
18; is that your testimony? 

A. Our efforts are directed at 18 to 24 or all 
legal adult smokers, not at people who are not of 
legal age to buy the product. 

Q. Let's look on the fourth page of the document, 
Roman numeral small i. 

A. Yes. 

Q. Do you see the paragraph that's titled "THE 
IMPORTANCE OF YOUNGER ADULT SMOKERS?" 

A. Yes. 

Q. It states, "Younger adult smokers have been the 
critical factor in the growth and decline of every 
major brand and company over the last 50 years;" 
correct? 

A. That's what it says. 

Q. "They will continue to be just as important to 
brands/companies in the future for two simple 
reasons;" correct? 

A. That's what it says. 

Q. One, "The renewal of the market stems almost 
entirely from 18-year-old smokers;" correct? 

A. That's — that's what it says. 
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Q. "No more than five percent of smokers start 
after age 24;" correct? 

A. That's what this says. 

Q. It also says that "The brand loyalty of 
18-year-old smokers far outweighs any tendency to 
switch with age;" correct? 

A. That's what this says. 

Q. "Thus, the annual influx of 18-year-old smokers 
provides an effortless momentum to successful 'first 
brands;'" correct? 

A. That's what this says. 

Q. In short, it's easier to attract these young 
adult smokers and have them pick your brand first 
than it is to switch them after they pick somebody 
else's brand; correct? 

A. I don't know if that's what this is saying. I 
mean it's — it's saying that — 

It's talking about the importance of younger 
adult smokers. 

Q. And says that they will give you an effortless 
momentum; correct? 

A. That's the theory that this author has on this. 
Q. And her theory is based on research; is it not? 
A. I assume she did research. 

In the early '80s there were virtually no 
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savings brands in the industry. By 1992, 30 — 
roughly 34 to 36 — or no, about 34 or 33 percent of 
the market were brands that didn't even exist in the 
early '80s. So a substantial portion of people 
switched and had nothing to do with age. So the term 
"effortless" here seems to be an overstatement given 
the massive switching that went into savings brands 
during the late '80s and early '90s that had nothing 
to do with the young adult smokers. 

Q. Is it your testimony that no young adult smokers 
have switched to savings brands? 

A. There were very few. It is my understanding 
that a very small percentage of the savings segment 
are young adult smokers. But they are all people 
that went into, in many cases, brands that didn't 
exist, switched off of other brands to go into 
savings brands. 

Q. What — 

A. So it's a massive switching that had nothing to 
do with this theory of — that's here. So that's 
certainly one example in fairly recent times where 
you can have massive switching off of your first 
usual brand and create a whole segment of the market, 
and many brands that didn't even exist suddenly 
emerging for reasons that have nothing to do with 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



CONFIDENTIAL 


165 

1 this. 

2 Q. What share of the under-age market selects the 

3 low-cost brands? 

4 A. What share of the under — 

5 I have no idea. 

6 Q. Do you see also when it talks about, "Thus, the 

7 annual influx of 18-year-old smokers provides an 

8 effortless momentum to successful 'first brands'" 

9 there's an asterisk? 


10 

A. 

Uh-huh. 




11 

Q. 

And it talks about, "i.e.. 

those which appeal to 

12 

18 

-year-old smokers rather than 

switchers 

ages 

19 to 

13 

24 

;" correct? 




14 

A. 

Yes, I see that. 




15 

Q. 

So what they're talking about is the 

first 

usual 

16 

brand strategy; correct? 




17 

A. 

That's what it appears to 

be talking 

about 

• 

18 

Q. 

And again, as we all know. 

a smoker 

doesn' 

t wake 

19 

up 

on his 18th birthday and for 

the first 

time 

choose 

20 

a 

brand; correct? 




21 


MR. WEBER: I object 

to the form of that. 

22 

A. 

Can you — 




23 


Can you ask the question again? 



24 

Q. 

Sure. 




25 


And as we all know, a smoker doesn't 

wake 

up on 
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his 18th birthday and for the first time, that day, 
choose a brand; correct? 

A. I don't know when a smoker chooses a brand. 

Q. Isn't that something you ought to know as the 
head of a company that sells cigarettes? 

A. There are a lot of theories about when people 
choose their first brand. There's a lot of theories 
about how long they stay with their first brand. 
There's a lot of switching that goes on in terms of 
the industry, in terms of brands competing within the 
industry. 

Q. Ms. Burrows goes on to state that, "On the other 
hand, brands/companies which fail to attract their 
fair share of younger adult smokers face an uphill 
battle;" correct? 

A. Let me catch up with you. Where are you? Are 
you in that last — 

Q. Nope, I'm under — 

A. Where are you? 

Q. I'm right here. 

A. Okay. 

Q. Second-to-last paragraph. 

A. Okay, got you. 

Q. She states that "On the other hand, 

brands/companies which fail to attract their fair 
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share of younger adult smokers face an uphill 
battle;" correct? 

A. That's what she says. 

Q. "They must achieve net switching gains every 
year merely to hold share;" correct? 

A. That's what this says. 

Q. In other words, you'd have to convince people to 
switch to your brand just to hold even; correct? 

A. That's what this says. 

Q. Then goes on to state that, "Marlboro and 
Newport, the only true younger adult growth brands in 
the market, have no need for switching gains;" 
correct? 

A. That's what this says. 

Q. "All of their volume growth can be traced to 
younger adult smokers and the movement of the 
18-year-olds which they have previously tracked — 
attracted into older age brackets, where they pay a 
consumption dividend of up to 30 percent;" correct? 

A. That's what this says. 

Q. Let's go to page numeric two at the bottom. I'd 
give you a Bates number, but it doesn't seem to have 
one on that page, but it's the page before 8472. Do 
you see where I'm at? 

A. What — are we — 
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1 MR. WEBER: No, he's talking number two. 


2 

not 

the — 


3 


MR. 0'FALLON: Yeah, not Roman numeral. 

4 


MR. WEBER: Not Roman numeral. I 

thought 

5 

you 

were still back in the Roman numerals. 


6 

Q. 

Okay. Are you with me? 


7 

A. 

Yes . 


8 

Q. 

It says at the top "THE IMPORTANCE OF 

YOUNGER 

9 

ADULT SMOKERS?" 


10 

A. 

Yes . 


11 

Q. 

There's a sentence right above "VOLUME 

" that 

12 

says 

, "Why, then, are younger adult smokers 

important 

13 

to RJR? 


14 


1. VOLUME. 


15 


"Younger adult smokers are the only source of 

16 

replacement smokers;" correct? 


17 

A. 

That's what that says. 


18 

Q. 

And do you agree with that? 


19 

A. 

No. 



20 Q. What do you think are the industry's other 

21 source of replacement smokers? 

22 A. Well I don't know what she means by "replacement 

23 smokers." 

24 Q. You understand that smokers quit and die every 

25 year; right? 
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A. Yes. People leave the category. 

Q. So the market has to be replenished from some 
source; correct? 

A. This — you're going — 

In our society, with smoking the issue that it 
is, you will have a certain number of smokers based 
on how people make choices. The notion that's 
implied here or that you may be implying, that 
there's some strategy for replacement smokers, is 
just not the case. I've never heard of such a 
strategy, never contemplated such a strategy, never 
heard anybody articulate that here's a strategy for 
getting replacement smokers. The whole notion of 
that is foreign to me. 

Q. Well it's apparently not foreign to Ms. Burrows; 
is it? 

A. Well fine, Diane Burrows has an opinion. But in 
terms of the strategy of this company and our 
marketing efforts, it's never ever been directed at 
replacement smokers. 

Q. Why don't you just count the number of people 
she sends this memorandum to for me within RJR. 

A. One, two, three, four, five, six, seven, eight, 
nine, 10, 11, 12 — 12, and then one — 13, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23. 
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Q. Including very high levels of the company; 
correct? 

A. Yes. 

Q. Have you seen a memo where Mr. Long writes back 
and says, "Well, we don't ever look for replacement 
smokers?" 

A. No, but I've never seen a strategy that said we 
are. 

Q. The fact of the matter is is that your source of 
new smokers are young adults; right, as you define 
them, or younger smokers? 

A. I view our business as competing with our 
competitors for those people, adult smokers that 
choose to smoke, and us going after smokers that are 
in the marketplace that are adults. There is nothing 
in our strategy that I've ever seen in this company 
or any involvement I've ever heard of or seen 
relative to going after replacement smokers or 
under-age smokers. We are competing for competitive 
adult smokers; that is what our strategy has always 
been. I have never heard anybody talk about a 
strategy against under-age or a strategy of 
replacement. 

Q. Well you've heard of both of those notions here 
today now as stated in your own documents; correct? 
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1 A. Well I see a statement — 

2 Well I see a statement by Diane Burrows. She's 

3 entitled to her opinion. But in terms of strategy of 

4 this company, I've never seen it, now or in the past 

5 in my experience of 23 years. 

6 Q. Anyhow, it states that — the reasons why 

7 younger adult smokers are the only source of 

8 replacement smokers; does it not? 

9 A. Are you talking about less than one-third of 
10 smokers — 


11 

Q. 

Right. 


12 

A. 

— start after age of 18 

as stated in this 

13 

document? 


14 

Q. 

Right. And the fact — 


15 

A. 

Yeah. 


16 

Q. 

— of the matter is that 

only one-third of 

17 

smokers start after the age of 

18, only five percent 

18 

of 

smokers start after the age 

of 24. So this young 


19 adult category, which would logically have to include 

20 under-age smokers, is your source of replacement 

21 smokers for your industry. 

22 MR. WEBER: Let me object to that. 

23 A. I have been in this business 23 years. I have 

24 never heard of, seen, facilitated on my own, anything 

25 related to going after replacement smokers. I think, 
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as I've testified earlier, the whole notion that I as 
a CEO of a tobacco company could create some strategy 
to cause people to initiate smoking behavior is just 
totally unrealistic. I don't think — don't even 
think in those terms, and I've never heard or seen 
anybody propose such a strategy. 

Q. She then goes on to say that, "Thus, today's 
younger adult smoking behavior will largely determine 
the trend of Industry volume over the next several 
decades." And you'd certainly agree with that; 
wouldn't you? 

A. I think if you were looking at 18- to 
24-year-olds today and what they represent in the 
population, it might give you some indication of — 
of how big the industry might be somewhere down the 
road. 

Q. It also says that "If younger adults turn away 
from smoking, the Industry must decline, just as the 
population which does not give birth will eventually 
dwindle." And that's certainly true; isn't it? 

A. If everybody decides to stop smoking, I believe 
the industry would go away. 

Q. And so overall it's in the industry's best 
interests for more younger people to start smoking; 
isn't it? 
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1 A. I've never viewed it that way. 

2 Q. You would agree that you'll make more money if 

3 more younger people start to smoke; correct? 

4 A. It is a very large business. There is plenty of 

5 opportunity to compete effectively in this business 

6 and be competitive and make money, and there's never 

7 been any strategy that I've ever heard of or known of 

8 to go after trying to get people to start smoking, 

9 regardless of age. 

10 Q. Other than the ones we've seen here today. 

11 A. I haven't seen any strategies here today. I've 

12 seen opinions out of a few documents that you've 

13 managed to put on the table out of the tens of 

14 millions of pages that you have. 


15 

Q. 

Out of 

your own files; correct, — 

16 

A. 

That' s 

right. 

17 

Q. 

— sir? 


18 

A. 

Out of 

our own files you've extracted a few 


19 documents out of millions of pages, but you have yet 

20 to put on the table a marketing plan. 

21 Q. Well I put on the table a marketing plan; you 

22 just won't call it a marketing plan. 

23 A. That's not — a marketing — 

24 MR. WEBER: Object to the question as 

25 argumentative. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

174 

A. Well it's not a marketing plan. 

Q. Okay. It was simply a haphazard presentation to 
your board of directors by your vice-president of 
marketing. 

A. It was not — 

MR. WEBER: Object as argumentative. 

A. It is not what I would call a marketing plan. 

Q. And of course you weren't even with the 
marketing division at that point in time; right? 

A. That's right. 

Q. Let's look under the "MARKET SHARE — THE 'FIRST 
BRAND' ADVANTAGE." 

A. Yes. 

Q. Are you there? 

A. Yes. 

Q. "ANNUAL GAINS FROM THE, quote, 'NEW' MARKET," 
end quote. "The 18-year-old smokers in the 1983 
market were worth about 1.6 share of total smokers;" 
correct? 

A. That's what this says. 

Q. What's a share point worth in terms of dollars 
to your company? 

A. In terms of operating earnings? 

Q. Total income. 

A. Well total income, you know, we — we are 
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measured as an operating company in terms of 
operating income, which is not net income, it's a 
bigger number. In terms of — 

We call it operating company contribution. 

Q. How about gross income? 

A. Well I don't — 

Q. What's a one share worth — 

A. One share — I'm trying to answer it for you. 

(Discussion off the stenographic record.) 

Q. What is one share worth in terms of gross 
dollars of sales? 

A. Well one share in operating company 
contribution, which I think wouid be equivalent to 
what you call gross profit — okay? — is — is 
about — would be about 120 million dollars in 
operating company contribution. 

Q. That's gross profit. 

A. That's profit before you take off taxes and so 
forth. 

Q. What would be the gross sales that would result 
in that 120 million dollars of profit? 

A. Wait a minute. 

Okay. Couple hundred million, 300 million 
maybe, something like that. Kind of guessing at the 
gross sales. 
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Q. So an 1.6 share, when Ms. Burrows states that 
the 18-year-old smokers in the 1983 market were worth 
about 1.6 share of total smokers, she's talking about 
smokers that are worth to any one individual company 
about 180 million dollars in gross profit or some 300 
million dollars in sales; correct? 

A. She's talking about the total share of 
18-year-old smokers for the entire industry — 

Q. Right. 

A. — i believe. Correct? 

Q. Right. 

A. I mean that's what she's talking about. 

Q. Right. 

A. Yes. 

Q. What share is the under-age market of the 
market? 

A. I'm not sure. I think it's — it's like three 
percent I think. I think that's what — 

I think. I'm not sure of that. 

Q. So is three percent equivalent to a three share? 
A. I think, but I'm not totally sure of that 
number. 

Q. So the under-age market would be worth about 360 
million dollars in gross profit; correct? 

A. Three share points in gross — gross profits 
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would — or what you're calling gross profits — 

I'm not sure. 

Q. I'm using your word. 

A. Three share points would be worth in our 
terms — and I keep trying to use this but you go 
back to gross profits — operating company 
contribution, okay, would be more than three hundred 
and some million dollars. 

Q. Excuse me? 

A. It would be more than that. Okay? Three 
percent. Yeah, it would be three hundred and some 
million, you're right. 

Q. Of 360 million dollars; correct? 

A. Right. Right. Right. 

Q. And that would be about a little under a billion 

dollars in gross sales; correct? 

A. Probably, yeah. 

Q. Correct? 

A. Yeah. Roughly. 

Q. She then goes on to state that "By capturing 
half of these 18-year-old smokers, Marlboro gained .8 
points of total smokers without needing to attract a 
single brand switcher;" correct? 

A. That's what this says. 

Q. In other words, that share of these 18-year-old 
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first usual brand smokers was worth, in terms of, I 
think you went operating profit, about a hundred 
million dollars. 

A. Well — 

Q. Correct? 

A. — could be. I don't know. 

Q. A little under 300 million dollars in sales; 
correct? 

One of the reasons that the younger smokers are 
particularly valuable to companies, the cigarette 
companies, is because the younger smokers increase 
their consumption of cigarettes over time; correct? 

A. Could you repeat that, please? 

Q. One of the reasons younger smokers are worth 
more to the cigarette industry in the future is 
because they increase their consumption of cigarettes 
over time; correct? 

A. I've never heard that before. 

Q. Let's look on page 8473. Do you see a section 
entitled "LONG-TERM DIVIDENDS — RATE PER DAY?" 

A. Yes. 

Q. It states, quote, "Government and RJR studies 
spanning several decades have shown that smokers 
increase their consumption as they age;" correct? 

A. Yes, that's what it says. 
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Q. It says, "The chart below shows that smokers 25 
and over consumed 22 percent more than smokers 18 to 
24 on average during 1980 to 1982;" correct? 

A. That's what this says. 

Q. So it appears that in fact R. J. Reynolds knew 
that smokers consume more cigarettes over time; 
correct? 

A. That's what this report says. 

Q. And it's again based on not only government 
studies but RJR studies; right? 

A. I don't know that. 

Q. That's what it states; right? 

A. Well I don't know where they got the data on 
rate per day. 

Q. But it states — 

A. I don't know where they got it from there. 

Q. Well let's see what the document says. 

A. Well it says government and RJR studies. 

Q. Right, it says, "Government and RJR studies 
spanning several decades have shown that smokers 
increase their consumption as they age;" correct? 

A. Yes. According to the study, right. 

Q. I'd finally like you to look at page 33 on the 
bottom, last four Bates numbers are 8505. Are you 
there? 
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A. Yes. 

Q. It states at the top "IMPLICATIONS/ 
RECOMMENDATIONS FOR RJR;" correct? 

A. Yes. 

Q. "1." And this is boxed on the document; 
correct? 

A. Yes. 

Q. It says, "Younger adult smokers are critical to 
RJR's long term performance and profitability;" 
correct? 

A. Yes. 

Q. "Therefore, RJR should make a substantial long 
term commitment of manpower and money dedicated to 
younger adult smoker programs;" correct? 

A. Yes. 

Q. "An unusually strong commitment from Executive 
Management will be necessary, since major volume 
payoffs may lag several years behind the 
implementation of a successful younger adult smoker 
strategy;" correct? 

A. That's what it says. 

Q. Just go to the last bullet point on that page. 
States that "Because of the sensitivity of the 
younger adult smoker market, brand development/ 
management should encompass all aspects of the 
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1 marketing mix and maintain a long term, single-minded 

2 focus to all elements — product, advertising, name, 

3 packaging, media, promotion, and distribution;" 

4 correct? 

5 A. That's what this document says. 

6 Q. And you would agree at RJR that that's basically 

7 what the marketing mix is made up of, of all those 

8 particular ways to reach smokers; correct? 

9 A. That seems to have all the elements in it. 

10 Q. I'd next like to show you a document that's been 

11 previously marked as Plaintiffs' Exhibit 1038. This 

12 is a document Bates stamp numbered 504446555 through 

13 6663. This is another large document. You might 

14 want to move that clip just for ease of use. 

15 Have you seen this document previously, sir? 


16 

A. 

I don't remember it. 


17 

Q. 

This is a document out of the Marketing 

18 

Development Intelligence 

Center; correct? 

19 

A. 

Is that on here, or 

am I missing it? 

20 

Q. 

The very front page. 

MDIC. 

21 

A. 

Oh, I got you. Yeah 

• 

22 

Q. 

Are you familiar with that? 

23 

A. 

Nope. We don't have 

one now. 

24 

Q. 

Do you know whether 

this would show up in the 

25 

marketing library? 
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A. This document? 

Q. Yes. 

A. It might. Marketing — 

Yeah, in the library, it might. 

Do you know who wrote this? Is it on here? 

Q. I'm not sure that it's on here. It's my 
recollection that this is another Diane Burrows 
document, but that would be based on information 
we've received from R. J. Reynolds, and I'm not 
positive about that as I sit here today. 

Let's look on the first page after the title 
page. I think actually — I think you had it there. 
Thank you. Which is — 

It poses a question; correct? 

A. "ARE YOUNGER ADULT SMOKERS IMPORTANT?" 

Q. Right. Then look on the next page. It states 
that, "In the younger adult smoker opportunity 
analysis, we learned... 

"1. THERE ARE 2 DISTINCT CLASSES OF YOUNG ADULT 
SMOKERS;" correct? 

A. That's what this says. 

Q. One is the FUBYAS; that is, "THOSE YOUNGER 
ADULTS WHO ARE ALREADY SMOKERS BUT HAVE REACHED THE 
STAGE OF CHOOSING A FIRST USUAL BRAND;" correct? 

A. That's what it says. 
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Q. In fact, FUBYAS is really an acronym that stands 
for First Usual Brand Younger Adult Smokers; correct? 
A. Yes, that's what's here. 

Q. It then talks about switchers. "YOUNGER ADULT 
SMOKERS WHO HAVE ALREADY CHOSEN A FIRST USUAL BRAND;" 
correct? 

A. Yes. 

Q. And it says "...FUBYAS, NOT SWITCHERS, HAVE 
DRIVEN THE SUCCESS OF THE KEY BRANDS OF THIS 
CENTURY;" correct? 

A. That's what is stated in this document. 

Q. So it would seem to make sense from an economic 

standpoint to concentrate more advertising dollars on 
FUBYAS than switchers; correct? 

A. I don't know how to make that judgment based on 
this. I've just seen this. 

Q. You haven't seen this previously? 

A. This document? 

Q. Yes. 

A. I don't believe I have. 

Q. Let's go on the next page, 6558. It says, 
"STRONG PERFORMANCE AMONG FUBYAS SMOKERS IS CRITICAL 
TO LONG TERM SHARE IN THE TOTAL SMOKER MARKET, FOR 
BOTH BRANDS AND COMPANIES;" correct? 

A. Yes. 
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Q. It says that "ALTHOUGH SWITCHING CAN BE 
IMPORTANT IN THE NEAR-TERM MARKET, LOYALTY AND THUS 
FIRST USUAL BRAND SMOKERS, ARE THE DRIVING FORCE OVER 
THE LONG TERM;" correct? 

A. That's what this document says. 

Q. It then says that, "BRANDS/COMPANIES WHICH ARE 
OVERDEVELOPED AMONG FUBYAS SEEM TO GAIN SHARE OF 
MARKET effortlessly YEAR AFTER YEAR, EVEN IF THEY 
SUFFER DRAMATIC SWITCHING LOSSES (E.G., MARLBORO);" 
correct? 

A. That's what this document says. 

Q. So it would make sense to adopt a first usual 
brand strategy for your advertising and marketing; 
correct? 

A. I don't know of any first usual brand strategy 
that is in existence in this company. 

Q. But it would have made sense to do so based on 
this analysis; correct? 

A. Well all I see here are sort of judgmental 
statements. I really don't know what's in the 
analysis or what is the, you know, factual reason, 
the position that led to these statements. So I — 
they're just statements that you read out. I don't 
know if they're valid or not. 

Q. Do you have any reason to believe this was an 
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1 invalid report? 

2 A. I have no reason to believe it's an invalid 

3 report. I don't know that I would agree with these 

4 judgments that are on here. These are judgments that 

5 somebody made. I don't even know the basis of those 

6 judgments. I don't have the opportunity to ask them 

7 what are they talking about. This was just something 

8 that's sitting here that I've seen for the first 

9 time. 


10 

Q. 

And you don't 

know whether 

you can agree or 

11 

disagree with those 

judgments. 



12 

A. 

Well I wouldn't pick this 

document up on these 

13 

first two pages and 

run out of 

this room and create 

14 

marketing strategy 

based on it. 



15 

Q. 

And presumably 

neither did 

R. J. Reynolds; 


16 

correct? 




17 

A. 

Not that I'm aware of. 



18 

Q. 

They probably 

sat around and thought about 

it 

19 

for 

some amount of 

time and read documents like 

this 

20 

that 

are, what, an 

inch thick; 

correct? 


21 

A. 

I don't — 




22 


Who are you referring to that sat around? 

I 

23 

don't — I'm not sure I understand the question. 


24 

Q. 

What don't you 

understand 

about my question 

7 

25 

A. 

You said they 

probably sat 

around, whoever 

they 
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is, and read documents that are an inch thick. I'm 
not sure what you're asking me or what you're 
referring to. 

Q. You would agree that what R. J. Reynolds 
probably did was took a look at this analysis, 
analyzed it, and made decisions; correct? 

A. I don't know who this went to. I don't know who 
looked at it. I don't know what they thought about 

it. I have no idea what strategies were developed 
off of this, if any. 

Q. You've never researched that issue. 

A. This? Researched the background on this 
report? No. I just saw the report here for the 
first time that I can recall. 

Q. Researched the background on how some of your 
brands and advertising campaigns were developed, did 
you ever research that? 

A. I am intimately involved in our marketing 
campaigns, and I don't know of anything we're doing 
now that is based on the strategy of first usual 
brand young adult smokers and all the other stuff 
that seems to be contained or implied in here. 

Q. Was — 

Were you intimately involved in 1984 when these 
documents were written? 
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A. Thirteen years ago? No. But I'm intimately 
involved with the marketing we're doing today. 

Q. Okay. 

A. And I haven't had anybody come to me lately and 
say I've got a great idea for a marketing campaign 
for first usual brand young adult smokers. 

Q. But that doesn't mean they didn't do so in the 
past; right? 

A. I have no idea if somebody did it in the past. 

Q. Let's look on page 6587. 

A. 6587? 

Q. Right. This is entitled "HOW WE CAN DO IT, 

BASIC PRINCIPLES FROM HISTORY;" correct? 

A. Yes, that's what it says. 

Q. It says, "IN THE YA OPPORTUNITY ANALYSIS, WE 
IDENTIFIED KEY THEMES IN THE SUCCESSION OF MAJOR 
FIRST USUAL BRANDS OF THE PAST. IN ESSENCE THESE 
THEMES WERE: 

"1. BEING 'IN TUNE' OR OUT OF TUNE;" correct? 

A. Yes, that's what it says. 

Q. It says, "A SUCCESSFUL FIRST USUAL BRAND BEGINS 
TO DECLINE WHEN ANOTHER BRAND BECOMES BETTER, quote, 
IN TUNE, end quote, THAN ITS PREDECESSORS WITH THE 
YAS WANTS OF THE TIMES, IN TERMS OF PRODUCT, 
POSITIONING, OR EXECUTION;" correct? 
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A. That's what this says. 

Q. And they talk about an example, "MARLBORO'S 
UNSMILING COWBOY WAS BETTER ATTUNED TO THE 
REBELLIOUS, FLOWER-CHILD 1960's THAN LIGHTHEARTED 
'ALL AMERICAN' WINSTON;" correct? 

A. That's the theory that seems to be on here. 

Q. Let's look on the next page, 6588. Number one 

states that, "IN TUNE equals DIFFERENTIATION;" 
correct? 

A. Yes, that's what it says. 

Q. It says, "TO BE IDENTIFIABLE AS YA AMONG 
YA's" — 

And that would be young adult to young adults; 
correct? 

A. Yes. 

Q. — "A BRAND MUST EMBODY ELEMENTS, parenthetical, 
WANTS, end parenthetical, WHICH CLEARLY DIFFERENTIATE 
THE TARGET GROUP FROM ALL OTHER GROUPS;" correct? 

A. That's what this says. 

Q. "THUS, TO TARGET YOUNG ADULT SMOKERS 18 TO 20, 
parenthetical, FIRST USUAL BRAND SMOKERS, end 
parenthetical, THE BRAND MUST TARGET WANTS WHICH 
ENDURINGLY DIFFERENTIATE YOUNG ADULT SMOKERS 18 TO 20 
FROM ALL OTHER GROUPS;" correct? 

A. That's what it says. 
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Q. And it says you have to differentiate them not 
only from non-smokers, but from smokers who are even 
21 years of age or older; correct? 

A. That's what this says. 

It's a theory that somebody has. I don't know 
of any plan that ever did that. 

Q. Let's go to page 6608. We'll come to the plans. 
A. Which — which page? 

Q. 6608. This is called "DIFFERENTIATING WITHIN 
YAS TODAY: FUBYAS VS. SWITCHERS;" correct? 

A. Yes, that's what it says. 

Q. It says, "THROUGHOUT THIS NEXT SECTION, WE WILL 
BE TALKING ABOUT: 

"18- TO 20-YEAR-OLD SMOKERS," which are defined 
as FUBYAS; correct? 

A. Yes. 

Q. And "21- TO 24-YEAR-OLD SMOKERS," which they 
define as switchers; correct? 

A. That's what this document says. 

Q. Let's look on the next page, 6609. They talk 
about differences within YAS on key needs; correct? 

A. That's what it says. 

Q. And they identified five key needs; correct? 

A. Yes. 

Q. Belonging; correct? 
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A. That's what it says. 

Q. Being different; correct? 

A. That's what it says. 

Q. Upward striving? 

A. That's what's here. 

Q. Excitement? 

A. Yes. 

Q. And sex; right? 

A. That's what's here. 

Q. Those are also similar to the factors laid out 
by Mr. Tredennick some 10 years earlier as the 
reasons why people smoke; correct? 

A. I don't remember. I have to go back to that 
document. 

Q. Why don't you go back. 1030. 

A. Yeah. Do you have a page? 

Q. Why don't you look on the second page. Bates 

number 501221309. Do you see that? 

A. Yes. 

Q. And again they have initial reasons for smoking; 
correct? 

A. Oh, yes. 

Q. One is conformance; right? 

A. Yes. 

Q. That's very similar to belonging; is it not? 
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A. Yes. All right. 

Q. To show off would be somewhat akin to being 
different; correct? 

A. Maybe. I — I mean if — 

We don't know who wrote this one. We know — or 
apparently Don Tredennick wrote this one. Ten years 
apart. Whether or not they mean the same thing, I 
don't have the foggiest notion. 

Q. Similar themes though; right? 

A. I — I'm in no position to judge two reports 10 
years a part, apparently by two different people, 
meaning the same thing. 

Q. Let's look on page 6610. This indicates that 
belonging is enormously important to FUBYAS; correct? 
A. That's what this says. 

Q. And that this differentiates them from smokers 
in older age groups; correct? 

A. That's what this says. I have no idea where 
that came from. 

Q. Presumably there was some research done; 
correct? 

A. I have no idea where they got this notion. 

Q. And you have no idea that they didn't do 
research; do you? 

A. I have no idea where it came from. 
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Q. That — 

A. Where this opinion came from or the validity of 
it. 

Q. Well let me ask you: Is it the general practice 
of R. J. Reynolds employees, especially when they do 
formal reports like this one, to simply pull opinions 
out of the air without giving them any thought or 
doing any research? 

A. I have no idea where this research came from. I 
don't know if they did — sent out surveys to people 
that are 18 to 20, I don't know if they did focus 
groups, I have absolutely no idea where the person — 
I don't even know who did this report. Where 
this information that led to these judgments, I have 
no idea. 

Q. Move to strike as non-responsive. My question 
was — 

MR. WEBER: Let me object to the motion 

formally. 

Q. The initial — 

MR. 0'FALLON: Excuse me? 

MR. WEBER: I object to that motion 
formally. It was perfectly responsive. 

Q. My question was: Is it the general practice of 

R. J. Reynolds employees, especially when they did 
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formal reports like this one, to simply pull opinions 
out of the air without having thought about them or 
having done any research? 

A. It is not the normal course of affairs, but 
people form opinions on research that other people 
wouldn't form. I have no idea where this research 
came from, what data this person — whoever this 
person was, we don't even know who did this report — 
what data they used to form that judgment. 

Q. When you say we don't even know who did this 
report, — 

A. I don't know. 

Q. — are you referring to your company — 

A. I don't know. 

Q. — or are you referring to yourself? 

A. I don't know. I have no idea what research was 
used by this person, who is unknown at this time 
here, apparently, to form this judgment 13 years ago. 
Q. You could certainly find out who wrote that 
report; couldn't you? 

A. I could ask. I don't know if I'd find out. 

Q. Let's look at page 6612. It talks about 
belonging and being different. Do you see that? 

A. Yes. 

Q. Then taiks about the nature of these needs for 
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FUBYAS. Belonging to the family has been replaced by 
belonging to selected peer group; correct? 

A. That's what it says. 

Q. And belonging to selected peer group requires 
being different from family and other peer groups; 
correct? 

A. That's what it says. 

Q. Let's go to page 6658. At the top this talks 
about "MARKETING/MDD IMPLICATIONS;" correct? 

A. Yes. 

Q. And "STRATEGY AND EXECUTIONS." 

A. That's what it refers to. 

Q. Number four says, "IN MARKETING TO YOUNGER ADULT 

SMOKERS, THE CRITICAL REACTION IS, 'HEY, THEY'RE 
TALKING TO ME.' THIS SUGGESTS THAT VIABLE 
POSITIONINGS AND EXECUTIONAL THEMES MUST MORE THAN 
JUST 'APPEAL' TO YAS, THEY MUST APPEAL TO YAS IN A 
WAY THAT 'DIFFERENTIATES' THEM FROM ALL OTHER GROUPS 
AND DIFFERENTIATES OUR BRAND FROM ALL OTHERS IN A 
MEANINGFUL WAY; correct? 

A. That's what this says. 

Q. Do you agree with that? 

A. I have no idea what — how this applies to the 

group. Any ad campaign that you target at somebody 
or direct towards somebody shouid appeal to them, and 
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that seems to be what this is saying, that if you're 
going to have an advertising campaign to go at a 
certain group or certain set of people, that it 
should appeal to them. 

Q. And again from looking at a previous document, 

R. J. Reynolds had within its files knowledge that 
would indicate that younger smokers, those under the 
age of 18, will tend to emulate these FUBYAS, these 
18- to 20-year-old smokers as defined by R. J. 
Reynolds; correct? 

A. That's opinions that are spread through these 
documents that you showed me. 

Q. And you would agree that an ad campaign that 
marked — that targets 18-year-olds is necessarily 
going to reach and have an effect on those under the 
age of 18; correct? 

A. We have never had an ad campaign that targeted 
18- to 20-year-olds or any strategy against something 
called FUBYAS. 

Q. Move to strike as non-responsive. 

You would agree that an ad campaign that targets 
18-year-olds is necessarily going to reach and have 
an effect on those under the age of 18; correct? 

A. We have never had a campaign like that and never 
targeted our campaigns that way, and I have no way of 
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1 agreeing with you that, even if you did, that it 

2 wouid automatically appeal to somebody that wasn't 

3 part of that target group. 

4 Q. So you think that someone who's 17 has 

5 strikingly different wants and needs than someone who 

6 is 18? 

7 A. I don't know. We have never targeted to this 

8 so-called FUBYAS group that appears in these reports. 

9 Q. I'm going to show you a document that's been 

10 previously marked as Plaintiffs' Exhibit 1039. It's 

11 called "CAMEL PERCEPTIONS FROM QUALITATIVE FUBYAS 

12 RESEARCH;" correct? 

13 A. Yes. 

14 Q. This is from Diane Burrows to J. T. Winebrenner; 

15 correct? 

16 A. Yes, it is. 

17 Q. Bates stamp numbered 503969310 through 9312; 

18 correct? 

19 A. Yes. 

20 Q. And this is entitled "CAMEL PERCEPTIONS FROM 

21 QUALITATIVE FUBYAS RESEARCH;" correct? 

22 A. Yes. 

23 Q. It says, "In response to your request, here are 

24 some details of the Strategic Research Group 

25 qualitative research in August-September 1984, which 
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led us to conclude that CAMEL holds potentially 
leverageable interest among 18- to 20-year-old 
smokers (FUBYAS);" correct? 

A. Yes. 

Q. So apparently you're doing some research into 
what will appeal to this group, FUBYAS; correct? 

A. Yeah, this says they apparently did qualitative 
research on 18- to 20-year-olds. 

Q. Right. 

A. Right. 

Q. That group that, of course, no ad campaign has 
ever been directed towards by R. J. Reynolds; 
correct? 

A. That's right. 

Q. So they're just doing this for the sake of not 
doing an advertising campaign. 

A. They — you know, you've — 

They've done research here against 18 — 
apparently or appears against 18- to 20-year-olds, in 
qualitative research. 

Q. In paragraph two it states that, "As you will 
see below, we did not find that FUBYAS reacted in an 
overall positive way to CAMEL. Their product 
perceptions, in particular, were very — were put 
very negatively — a 'too strong', 'non-filter' 
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smoke. However, the FUBYAS we interviewed 
consistently talked about CAMEL with a color and 
emotion — emotional involvement which suggested some 
fascination, a touch of excitement and mystique about 
CAMEL, which was lacking in their comments about 
RJR's other brands." Correct? 

A. That's what that says. 

Q. Under "Awareness" it states that "Camel appeared 
to have good top-of-mind awareness among FUBYAS, with 
no prompting;" correct? 

A. That's what it says. 

Q. And you know what top of mind awareness is? 

A. Means you're aware of it. 

Q. You've heard of it; correct? 

A. Oh, sure. It's — it's a slang expression. 

Q. Let's look on the last page of the document, 
last four Bates numbers 9312. It states that 
"Although all 6 of these points rest on our 
interpretations of qualitative input from FUBYAS 
respondents, they were sufficient to convince us that 
there is a leverageable 'spark' for CAMEL, among this 
age group, which warrants further consideration;" 
correct? 

A. That's what it says. 

Q. And in fact RJR did give Camel further 
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consideration as targeted against the FUBYAS; 
correct? 

A. That's what this document refers to. 

Q. So it appears that a specific advertising 
campaign is going to be targeted toward FUBYAS; 
correct? 

A. I don't know of any specific advertising 
campaign that was specifically singularly targeted at 
18- to 20-year-old adult smokers. 

Q. I never said singularly or only or exclusively; 
did I, sir? The fact of the matter is you did target 
as one of your groups 18- to 24 — 18- to 20-year-old 
smokers with Camel; correct? 

A. Well the Camel advertising or marketing campaign 
was designed to appeal to 18- to 24-year-old smokers. 
Q. Including specific 18- to 20-year-olds; correct? 
A. I don't know of any differentiation in that 
way. I've never thought of that it way, that Camel 
advertising discretely looks at 18- to 20-year-olds 
versus 20- to 24-year-olds. 

Q. Well sir — 

A. Talking about young adult smokers that are of 
legal age to buy the product. 

Q. Well it sounds like you've now moved from "I've 
never heard it referred to that way" as opposed to 
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where you used to be which is you said that "Never 
did R. J. Reynolds target the 18- to 24-year-old 
category." 

A. I don't know of any time that we've targeted 18- 
to 20-year-old category in the Camel advertising. 

Q. Let's look at Exhibit 1122. 

Plaintiffs' Exhibit 1122 is a document Bates 
stamp numbered 504585737 through 5757. This is 
entitled "CAMEL YOUNGER ADULT SMOKER FOCUS GROUPS." 

A. Yes. 

Q. Correct? 

A. Uh-huh. 

Q. It's to a Mr. R. T. Caufield; correct? 

A. Yes. 

Q. From Ms. Alicia Nance Mitchell; correct? 

A. Yes. 

Q. It's dated February 1st of 1985; correct? 

A. Right. 

Q. Let's look on page 5739. Well actually let's 
look — I'm sorry, let's look on 5738, the previous 
page, under "BACKGROUND." It states that, "Due to 
the importance of younger adult smokers, CAMEL has 
developed a new advertising campaign which is 
directed solely towards this group." Correct? 

A. It says "younger adult." I assume that's 18 and 
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1 24 . 

2 Q. Well does it say anywhere here that it's 18 to 

3 24, sir? 

4 A. No, but that's how I think of, 18 to 24. 

5 Q. Well that's not necessarily what people who 

6 write these documents think; is it? 

7 A. Well that's how we refer to younger adults now 

8 in the organization, have for a long time, 18 to 24. 

9 I mean you're asking. I'm assuming that's 18 to 24, 

10 legal-age smokers. 

11 Q. But it doesn't say that; does it? 

12 A. Doesn't say it doesn't. 

13 Q. It says, "Due to the importance of younger adult 

14 smokers, CAMEL has developed a new advertising 

15 campaign which is directed solely towards this 

16 group." Correct? 

17 A. Yes. 

18 Q. "Although the new campaign is very different 

19 from the current campaign, it was developed to 

20 supplement but not replace the CAMEL World Campaign;" 

21 correct? 

22 A. That's what this says. 

23 Q. Let's look on the next page, 5739. Do you see a 

24 part marked "French Camels?" 

25 A. Yes. 
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Q. Now the French Camel is what will eventually 
become Joe Camel; correct? 

A. I think there's similarities between them. 

Q. As a matter of fact, the French Camel is the 
precursor of Joe Camel; correct? 

A. It was there before Joe. To what degree it's 
exactly a precursor, I don't know. I mean I know 
there was the French Camel. I vaguely remember 
seeing it in the past. 

Q. Let's take a look at it here. I believe if we 
look at pages 504585745 through 5747, we see what's 
been entitled the "FRENCH CAMELS;" correct? 

A. Wait a minute. What were those numbers you 
used? 

Q. 5745. 

A. Okay. 

Q. 5745 is kind of a punk camel with an exaggerated 
camel head popping through a Camel label; correct? 

A. Yes. That doesn't look like the Joe Camel 
executions that we've had. 

Q. Well you wouldn't disagree with other people, 
such as James Johnston, who has testified under oath 
that in fact the French Camels were the precursor of 
the Joe Camel campaign; correct? 

A. No, I wouldn't disagree with him. I'm saying 
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this is the picture — I mean you hardly see it. I 
can see the spiked hair. We've never had spiked 
hairs on any of our executions that I know of. 

Q. Why don't you look on the next page. That's a 
guy with sunglasses — 

A. Uh-huh. 

Q. — and a cigarette; correct? 

A. Right. 

Q. That's more akin to Joe Camel there; right? 

A. Yeah, sort of looks like it. 

Q. Yeah. And again I realize these are poor 
copies, and I don't know what can be done by R. J. 
Reynolds to get us better copies, but if you look on 
the next page, 5747, that again appears to be two 
camel heads kind of popping out of the filter; 
correct? 

A. Yeah. Have to take your word for it. 

MR. WEBER: I'm going to object, — 

A. Looks like a moose — 

MR. WEBER: — it's more of a Rorschach 

test. 


MR. 0'FALLON: It's your document. If you 
want to provide me a better copy of the document, I'm 
more than happy to take it. 

MR. WEBER: Well if you wanted to ask for 
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one before the deposition, you had a right to ask for 
it. I don't think we ought to be here and try to 
guess what's on a bad copy though. 

MS. 0'FALLON: It's your duty to provide me 
a half-decent copy. 

MR. WEBER: If you tell us — 

MR. 0'FALLON: Are you going to testify 
that you got better copies? 

MR. WEBER: I'm not testifying about 

anything. 

MR. O'FALLON: Good. 

MR. WEBER: What I'm telling you is if you 
got a complaint, let us know before you get here and 
ask people take a Rorschach test. 

MR. 0'FALLON: Well sir, you're not the 
first attorney to defend R. J. Reynolds in a 
deposition where I've used this one. 

MR. WEBER: I am the first to be here where 
I hear testimony about guessing. So if you wanted 
it, ask me. 

MR. 0'FALLON: I want it. Will you get 

it? 


MR. WEBER: We'll take that under 


consideration. 


MR. 0'FALLON: You won't commit to doing 
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so. 

MR. WEBER: I will commit that we'll look 
and see if we have a better copy, yeah. 

MR. O'FALLON: Great. 

BY MR. O'FALLON: 

Q. Now let's go back to page 5739, French Camels. 

It states that "These ads were well received due to 
the fun/humor aspects of the cartoons;" correct? 

A. That's what it says. 

Q. And they do specifically refer to these as 
cartoons; correct? 

A. Yes. 

Q. It says, "More than any other theme, the 'French 
Camels' appeared to attract the respondents' 
attention;" correct? 

A. That's what it says. 

Q. It says, "The main drawbacks of these executions 
were that: one, they may be more appealing to an 
even younger age group...;" correct? 

A. Yes, that's what it says. 

Q. "...and two, there is some confusion as to the 
meaning behind them (some focus group members were 
hard-pressed to explain the purpose of the ads);" 
correct? 

A. Yes, that's what it says. 
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Q. Now you would expect a cartoon to have some 
appeal under even — to even younger age groups; 
correct? 

A. What do you mean by "appeal?" You mean make 
cigarette smoking appealing, is that what you mean by 
"appeal?" 

Q. Appealing to the whole ad campaign, sir. 

A. I don't know. I think that it may be noticed, 
people may be aware of it. As to what you mean by 
"appeal," we market cigarettes. Whether or not an 
ad campaign in this fashion would make it appealing, 

I don't know that that campaign would make cigarettes 
any more appealing than a pink panther makes 
insulation appealing to somebody who's 14. So when 
you use the term "appealing," I think it's a very 
broad word. If you're implying that an ad campaign, 
Joe Camel campaign makes smoking behavior more 
appealing to young people, I would disagree with you. 
Q. Of course there was a difference between the 
Pink Panther and its advertising and Camel's 
advertising because, of course, you knew that people 
14 were going to smoke, and we all know that most 
people age 14 don't buy insulation; correct? 

A. We do know that people that are 14 don't buy 
insulation, and we do know that — that people who 
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are 14 could have seen Camel advertising. People 
under age, 95 percent of them still think smoking is 
a bad thing to do. So apparently that campaign 
didn't influence anybody, and it was never intended 
to influence anybody. 

Q. Apparently five percent of them think smoking is 
okay. 

You also understand that the insulation industry 
never undertook a public pledge in a Cigarette 
Advertising Code to say that they wouldn't direct any 
of their advertising to under-age — the under-age 
market; correct? 

A. I believe in the advertising code is what we 
said: we are not directing any advertising at the 

under-age market. And what we said in the 
advertising code regarding 21, I believe the company 
operated on an assumption that we wouldn't be in 
magazines that were directed under 21, and then in 
1992 that confusion over that code was clarified, and 
then since 1992 we haven't even talked to smokers in 
focus groups and development of marketing plans under 
the age of 21. 

Q. But of course — 

A. About five years ago. 

Q. But you didn't withdraw the Camel campaign in 
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1992; did you, sir? 

A. No, we didn't. 

Q. So you instituted the Joe Camel campaign knowing 
that its precursor, the French Camel, may well have 
had an appeal to an under-age audience; correct? 

A. We have never targeted a Camel campaign at 
under-age smokers, and there is no evidence 
whatsoever that that campaign caused under-age people 
to smoke. 

THE REPORTER: We have to change tape. Off 
the record, please. 

(Recess taken.) 

BY MR. O'FALLON: 

Q. Sir, prior to the break we were discussing the 
development of the Camel advertising campaign in the 
mid- to late-'70s. In that regard I'd like to show 
you a document that's been previously marked as 
Plaintiffs' Exhibit 1040. 

MR. WEBER: I object to the question as 
mischaracterizing the record. You were dealing with 
issues in the '80s. 

MR. O'FALLON: What did I say? 

MR. WEBER: '70s. 

MR. 0'FALLON: I'm sorry. Let me restate 

that. 
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1 Q. Sir, prior to the break we were discussing the 

2 development of the Camel advertising campaign in the 

3 mid- to late-'80s; correct? 

4 A. Yes. 

5 Q. In that regard I'd like to show you a document 

6 that has been previously marked as Plaintiffs' 

7 Exhibit 1040, a document which is Bates stamp 

8 numbered 503969238 through 9242. 

9 Have you seen this document previously? 


10 

A. 

No, I haven't. 


11 

Q. 

This document is dated March 

12th of 1986; 

12 

correct? 


13 

A. 

Yes, it is. 


14 

Q. 

It's to a Mr. lauco; correct? 


15 

A. 

lauco, yes. 


16 

Q. 

lauco. And it's from a R. T. 

Caufield; correct? 

17 

A. 

Yes . 


18 

Q. 

Who is — 


19 


What was Mr. lauco's position 

at this time in 

20 

1986? 


21 

A. 

I'm not sure what Dave's position was in 1986. 

22 

He 

was probably a marketing director. 

23 

Q. 

The topic of this memo is the 

"CAMEL New 

24 

Advertising Campaign Development;" 

correct? 

25 

A. 

Yes, it is. 
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Q. And this particular document sets out a target 
audience, an advertising objective, a strategic 
approach, general creative guidelines, and copy 
strategies; correct? 

A. That's what it says. 

Q. Okay. Let's look under "TARGET AUDIENCE." It 
states that, quote, "It is recommended that creative 
efforts reflect a primary focus on developing 
advertising which is highly relevant, appealing and 
motivational to 18 to 24 male smokers;" correct? 

A. Yes, that's what it says. 

Q. It says, "This recommendation is based on 
consideration of the marketplace dynamics which are 
perpetuating Marlboro's growth (i.e., brand loyalty 
and peer influence), and which strongly suggest that 
repositioning CAMEL as the relevant brand choice for 
younger adult smokers will be critical to generating 
sustained volume growth." Correct? 

A. Yes, that's correct. 

Q. This particular document is really expanding 

upon the theories that I believe — as I believe you 
called them, in the previous Diane Burrows documents 
and marketing documents; correct? 

A. Well this is talking about 18- to 24-year-old 
smokers. In the previous documents you were, at 
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least before the break, you were focusing on 18 to 
20. This is talking about 18- to 24-year-olds, so in 
that sense I think they're significantly different. 

Q. In any event, both pieces of literature or — or 
all these documents do involve targeting, in part, 
18-, 19- and 20-year-old smokers; correct? 

A. It's — it's 18- to 24-year-olds, which is a 
fairly broad category. 

Q. And it also includes 18-, 19- and 20-year-olds; 
correct? 

A. And 21- and 22- and 23- and 24-. 

Q. Move to strike as non-responsive. 

It also includes 18-, 19- and 20-year-olds, 
correct? 

A. It includes 18-, 19-, 20-, 21-, 22-, 23- and 24- 
year-olds . 

Q. So you would agree that, as I have asked you, 
the 18- to 20-year-olds form a part of your target 
audience; correct? 

A. This — 

This to me is different than the FUBYAS you were 
talking about earlier which specifically addressed 
18- to 20-year-olds. This addresses 18-, 19-, 20-, 
21-, 22-, 23- and 24-year-olds, and I think that's 
significantly different than the point you were 
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trying to make previously. 

Q. We'll come back to the 18- to 20-year-olds. 

Let's look at the "ADVERTISING OBJECTIVE." 
"Overall, CAMEL advertising will be directed 
toward using peer acceptance/influence to provide the 
motivation for target smokers to select CAMEL;" 
correct? 

A. That's what it says. 

Q. Now peer acceptance and influence is also one of 
the key reasons identified in 1974 by RJR as to why 
people begin to smoke in the first place; correct? 

A. That was in one of those earlier documents. 

Q. So it appears that you're using peer acceptance 
here to not only — to sell your product; correct? 

A. Well they're talking about, or at least in this 
document, peer influence among 18- to 24-year-olds. 

Q. And as we know, the younger adults, the 
under-age market, the 14- to 17-year-olds, also will 
emulate those 18- to 24-year-olds; correct? 

A. I don't know that. I think there's a big 
difference between a 14-year-old and a 21- or 22- or 
20- or 23- or 24-year-old or an 18-year-old or a 
19-year-old. 

Q. Where does that break come? I mean is there a 
significance difference in your mind between a 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

213 

14-year-old and an 18-year-old? 

A. In raising two daughters, there sure seem to be 
a tremendous difference between a 14-year-old and an 
18- and a 19-year-old. 

Q. How about a 15-year-old and an 18-year-old? 

A. I would say the same thing. 

Q. Sixteen-year-old and an 18-year-old? 

A. Yup. 

Q. Seventeen-year-old and an 18-year-old? 

A. Absolutely. 

Q. So there's that huge difference. When your 
daughters hit 18, boom, everything changed. 

A. Well when they hit 18 and went to college, six 
months later they appeared to be like different 
people. And I think most parents have had — I can 
speak for teenage daughters, and I've heard it about 
teenage sons, there's quite a difference from being a 
senior in high school and being six months into 
college. 

Q. And you would agree with RJR's observations that 
the 14- to 17-year-olds would tend to emulate those 
in that older age group? 

A. You're talking about — 

MR. WEBER: Let me object to the 
characterization of RJR's views. 
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A. Yeah. I think you were talking about — I 
believe it was Don Tredennick's observations. 

Q. An employee of R. J. Reynolds. 

A. That's right. 

Q. It then goes on to state under "ADVERTISING 
OBJECTIVE" that "Specifically, advertising will be — 
will be developed with the objective of convincing 
target smokers that by selecting CAMEL as their usual 
brand they will project an image that will enhance 
their acceptance among their peers;" correct? 

A. That's what this says. 

Q. And there's a specific reference to usual brand; 
correct? 

A. This — yes. This is talking about trying to 
get 18- to 24-year-olds to adopt or consider and 
adopt Camel as a usual brand. 

Q. But we know that when RJR has defined usual 
brand previously, usual brand smokers previously, 
they've talked about 18- to 20-year-olds; correct? 

A. You're talking about when some individual wrote 
a report that made that statement. 

Q. And we also know that, based on information R. 

J. Reynolds had around for years, that the vast 
majority of smokers pick their first usual brand 
prior to hitting age 18. 
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A. That's the opinion that someone expressed in a 
report. 

Q. Based on government research and data. 

A. Based — 

Yeah, that was based on some government 
research. 

Q. And R. J. Reynolds never did any research that 
would countermand that particular observation. 

A. I don't know of any research. I don't know of 
any research the company ever did with 14- to 
17-year-olds. 

Q. Let's look on the third page of this document, 
9240. It says, "The objective of the advertising is 
to leverage the non-conformist, self-confident 
mindset historically attributed to CAMEL users so 
that the brand becomes a relevant, appealing choice 
for today's younger adult smokers;" correct? 

A. You're a little ahead of me. 

Yes. Talking about it being appealing to 18- to 
24-year-olds. 

Q. Let's look on page 9241. 

I'm sorry, where did it say 18- to 24-year-old 
in that last paragraph, sir? 

A. Didn't say it. It said younger adult. I'm 
clarifying that's 18- to 24-year-olds. 
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Q. Doesn't say it in the document; does it, sir? 

A. I believe it's talking about 18- to 24-year-olds 
in this. 

Q. Does it say from that paragraph, sir? 

A. Not in that paragraph, but — 

Q. Okay. Let's go over to rationale for these copy 
strategies on page four. Are you with me? 

A. Yes. 

Q. One of the copy strategies is a cool attitude; 
right? 

A. Yes. 

Q. The rationale for this cool attitude is as 
follows: "Aspiration to be perceived as cool/a 

member of the in-group is one of the strongest 
influences affecting the behavior of younger adult 
smokers;" correct? 

A. That's what it says. 

Q. That would also be one of the strongest 
influences affecting smokers under the age of 18 as 
well; correct? 

A. They're not talking about smokers under the age 
of 18. 

Q. I'm asking you the question, sir: Wouldn't that 
also be one of the strongest influences affecting the 
behavior of under-18 smokers? 
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1 A. People under 18 are influenced by — by peers. 

2 Q. They want to be perceived as cool, a member of 

3 the in-group; correct? 

4 A. That could be. 

5 Q. And your advertising is going to suggest to them 

6 that one way to be cool, a member of the in-group, is 

7 to smoke your product; correct? 

8 A. This advertising or this rationale for 

9 advertising is directed at 18- to 24-year-olds. I 

10 don't see anybody in here talking about anybody under 

11 18. 

12 Q. The fact that a document doesn't talk about that 

13 particular group doesn't mean that the advertising 

14 won't be directed towards or reach that group; 

15 correct? 

16 A. I don't know how you would ever develop 

17 advertising to target a group if you never talked 

18 about who you were trying to target. 

19 Q. You don't. 

20 A. No, I don't. That's — that's a mystical — 

21 It's hard enough when you know who you're trying 

22 to gear the advertising to. I would say it's 

23 virtually impossible to target advertising to 

24 somebody that you never tell anybody that's what 

25 you're trying to do, you never talk to them to 
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develop the advertising, and that would be a real 
achievement, to create something appealing to 
somebody that you've never told anybody that that's 
what you wanted them to do. 

Q. Of course at this point in time you're denying 
publicly that you're targeting the under-age market, 
so you certainly wouldn't want to put those numbers 
in a document; right? 

MR. WEBER: Objection, argumentative. 

A. I'm not — 

What do you mean at — at that time? What — 

Q. 1986. You've taken out ads now telling people 
that you're not going to advertise to this under-age 
market, so you certainly wouldn't want to have those 
under-age numbers in your document because that would 
be incriminating; right? 

A. We haven't targeted under-age smokers in any of 
my experiences with this company over 23 years. 

Q. Doesn't change the reality, that in fact 
under-age smokers as well as people 18 and 19 or 20 
years old are going to want to be perceived as cool, 
a member of the in-group, and that this is going to 
be a strong influence affecting their behavior. 

A. And the judgment being rendered here is that 
that might also appeal to 21- to 24-year-olds, and 
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who knows? I know people over 24 that would like to 
think of themselves as cool. 

Q. It's generally considered an attribute of 
younger people, though; isn't that true, sir? 

A. I don't know that that's generally true. 

Q. It then goes on to say that, "Personality 
attributes respected by target smokers and inherent 
in their definition of cool include a degree of 
rebellion or non-conformity, along with the 
self-confidence to remain in control of the somewhat 
risky, exciting lifestyle associated with these 
characteristics;" correct? 

A. That's what it says. 

Q. This is much the same as what Ms. Burrows talked 
about in 1984 when she said that people wanted to be 
a member of a peer group and yet be different within 
that peer group, be different from other people 
within that peer group; correct? 

A. Yes. I think that would describe 45 year old 
dentists that drive Harley Davidson motorcycles today 
that put on leather on weekends and fake tattoos and 
go to bike rallies. That — that description there 
would describe them as well as your implication that 
this is some veiled effort to attract 14-year-old 
smokers. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

220 

Q. Sir, I — I understand there will be individual 
exceptions to every rule, but the reality is is that 
when you speak of the population, the population 
you're looking at here generally is the younger 
population; they're the people who tend to have more 
of this need for peer-group acceptance and more of a 
need to rebell. Presumably some of that goes away in 
the majority of the population as that population 
ages; correct? 

MR. WEBER: Objection. Objection to form. 
A. I don't know if you're correct or not. That's 
your theory of social sciences and development of 
group behaviors. 

This document is directed at — talking about 
advertising to be developed for 18- to 24-year-old 
smokers. They would be appealing to them and would 
likewise have to be appealing to someone older than 
24 if you had anything that made sense as an ad 
campaign. 

Q. At least you wouldn't want to alienate your 
older smokers, but at the same time you want to 
somehow get into this Marlboro category, this younger 
smoker category, and so you're going to aim the 
majority of your spending and imagery at that group 
and do what you can not to alienate the older 
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1 smokers. That's what would make sense; correct? 

2 MR. WEBER: Objection to form. 

3 A. This is — 

4 What I've read in this document up to now is to 

5 develop advertising that would be appealing to 18- to 

6 24-year-olds. Appealing. It doesn't say singularly 

7 appealing to 18 to 24, that any ad campaigns and 

8 Camel need to be appealing to 18- to 24-year-old 

9 adult smokers. 


10 

Q. 

In fact your Joe Camel campaign was successful 

11 

among this younger adult smoker category; correct? 

12 

A. 

The 18- to 24-year-olds? You mean — 


13 


Are you referring to 18- to 24-year-olds? 


14 

Q. 

Would you like the question read back? 


15 

A. 

Well I'm — 


16 


You've used "younger adults" to describe 18 

to 

17 

20 . 

Are you — 


18 


And among 18- to 24-year-olds, our share of 

the 

19 

market went up over time after the repositioning. 


20 

Q. 

Did your share of the under-age market also 

go 

21 

up? 



22 

A. 

According to government statistics, I believe it 

23 

did. 



24 

Q. 

So apparently your campaign was effective. 


25 

A. 

We did not target under-age smokers. 



P .0. 
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Q. But you had an effect on them and you knew you 
had an effect on them. 

A. Over time that was reported, that — that the 
percent of smokers under age smoking Camel had 
increased subsequent to the repositioning. But that 
was not the target of this campaign, that was not the 
intent of this campaign. 

Q. I'm going to show you a document that's been 
previously marked as Plaintiffs' 1042. This is a 
document entitled "VOLUME IMPACT OF CAMEL YAS 
GROWTH;" correct? 

A. Yes. 

Q. Number one states, "Did CAMEL show sustained 
growth among YAS 1988, or was this a 'blip'?" 

Correct? 

A. That's what it says. 

Q. States, "In 1988, CAMEL Ex. Regular posted a 2.2 
national gain and usual brand share among males 18 to 
24, parenthetical, (the brand's target) and a gain of 
1.4 points among total 18 to 24 (YAS);" correct? 

A. Yes, that's what it says. 

Q. It says, "This was the largest 12-month YAS gain 
ever recorded on Tracker, for CAMEL or any other RJR 
brand." Correct? 

A. That's what it says. 
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Q. And Tracker is your service that tracks your 
sales; correct? 

A. It — 

No, it doesn't track sales, it tracks smokers. 
It's a system — a process where you interview 
smokers on an ongoing basis to find out about their 
brand choices. 

Q. It basically tracks your share of certain groups 
of smokers. 

A. Yes. 

Q. It says, "Notably, the national gains were 
primarily due to YAS growth outside CAMEL'S 
traditionally strong PMSA" — 

That's the Pacific/Mountain region; correct? 

A. That's the Pacific/Mountain, yeah. 

Q. — "ending some years of YAS share erosion 
outside the Pacific/Mountain;" correct? 

A. Yes, that's what it says. 

Q. It says, "The timing of this turnaround appears 
closely related to key changes in CAMEL marketing;" 
correct? 

A. Yes. 

Q. "National expansion of the 'Old Joe' imagery;" 
correct? 

A. Yes. 
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1 Q. "Return of YAS-oriented retail pack programs, 

2 which had been absent outside CAMEL'S emphasis 

3 markets for at least a year;" correct? 

4 A. That's right. That's what it says. 

5 Q. Let's go to page 1152. This states that "The 

6 most direct evidence of YAS impact on CAMEL Ex. 

7 Regular sales is its share trend in Nielsen pack- 

8 outlets outside the PS — PMSA, parenthetical, (about 

9 300 convenience plus small food stores);" correct? 

10 A. Yes, that's what it says. 

11 Q. It says, "In these stores, YAS account for about 

12 13.4 percent of volume and appear to have generated 

13 sales gains for CAMEL Ex. Regular of the expected 

14 amount, parenthetical, (.2 share points) and the 

15 expected timing;" correct? 

16 A. Yes, that's what it says. 

17 Q. "This is the largest sustained increase ever 

18 seen in CAMEL Ex. Regular share of these outlets;" 

19 correct? 

20 A. That's what it says. 

21 Q. Convenience stores and gas stations are also 

22 where under-age smokers tend to buy their cigarettes; 

23 correct? 

24 A. I don't know. 

25 Q. Are you aware of a 1992 Gallup poll in which 
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only one teen in four believed that it was difficult 
for minors to buy cigarettes in the local community? 
A. No, I'm not aware of that poll. 

Q. Are you aware that only two teen smokers in 
three say they are rarely or never turned away from 
the cigarette counter? 

A. I'm not aware of the poll. 

Q. Are you aware that convenience stores and gas 
stations are the retail outlets used most frequently 
by teen smokers to make their cigarette purchases? 

A. I wasn't aware of that poll that you're 
referring to. 

Q. Had you been aware of that, would you have 
changed your advertising practices in convenience 
stores and gas stations? 

A. I think what you're referring to is controlling 
access to the product, carding people to ensure they 
don't buy it. We don't own retail outlets, so it 
seems to me that the issue you're raising here has 
nothing to do with advertising and has everything to 
do with carding people, enforcing the law in respect 
of states and communities with regard to the minimum 
age of buying the product. We don't — 

We market cigarettes. We don't actually conduct 
the sales transaction to the ultimate consumer; 
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that's done through retail. So it sounds to me like 
you're raising an issue about carding. 

Q. So it's someone else's problem. 

A. It's a problem in our society, but this issue 
you're raising here has to do not with advertising 
but with carding. You're talking about access to the 
product. You quoted two out of three teenagers said 
they didn't have trouble buying the product. They're 
not talking about ad campaigns, they're talking about 
buying the product. And — and it's been our 
position that it's important for everyone to start 
there in terms of controlling access, at least 
equivalent to what happens with alcoholic beverages, 
beer and wine and so forth. And you're talking about 
a carding problem, not a marketing or advertising 
issue. 

Q. It's everyone else's problem, it's not your 
problem, the cigarette industry's. 

A. I'm saying that the issue you raised here sounds 
to me like a problem of carding when you're talking 
about two out of three teenagers say they can buy 
cigarettes in a — in a retail outlet, that they're 
under age to buy the product. 

Q. And of course this document also indicates that 
you've instituted your YAS-oriented retail pack 
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programs; correct? 

A. What page are you on? 

Q. The very first page. 

A. First page? 

Q. Yeah. It's talking about the turnaround, this 

increase in Camel sales, and states "The timing of 
this turnaround appears closely related to key 
changes in CAMEL marketing," including the "Return of 
the YAS-oriented retail pack programs." Now a lot of 
those pack programs are going to take place in these 
convenience stores; correct? 

A. Yes, they will. The company will run promotions 
in the retail outlets that carry cigarettes. 

Q. And these convenience stores in particular are 
places where under-age smokers buy their cigarettes; 
correct? 

A. I imagine under-age smokers will buy cigarettes 
wherever anybody doesn't card them and allows them to 
buy them. 

Q. But you knew in R. J. Reynolds that most of 
these under-age smokers bought their cigarettes at 
the convenience stores and the gas stations; didn't 
you? 

A. I didn't know that. 

Q. Don't you think that's something you'd want to 
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know? 

A. So I know that. So help me understand here. 
We're — we're marketing our product, we're doing 
promotions at retail for all smokers. The issue you 
are putting on the table is the ability of people to 
buy a product that they're not of the legal age to 
buy, and you're talking about enforcement relative to 
carding and preventing them from buying it. 

Q. I'm talking about you putting advertisement — 
advertising and specific programs directly in places 
where you know under-age smokers are going to be 
frequenting. 

A. I don't believe the advertising has anything to 
do with somebody making a decision to smoke. 

Q. And so that basically gets you off the hook, 
you, R. J. Reynolds, gets you off the hook from any 
of your responsibilities because you take the 
position that your ads don't cause anyone to make the 
decision to smoke. 

A. Off the hook for what? 

Q. Any responsibility for under-age smoking in this 
country. 

A. We have stepped up to our responsibilities. We 
launched a program a number of years ago called Right 
Decisions Right Now that is in something like ten or 
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twelve thousand schools in the country, which go 
through various organizations, in some cases the 
states and school districts and the Jaycees. The 
industry for the last two years or so has had a We 
Card — We Card program that's throughout the retail 
environment in this country that is used to train 
clerks to ensure that they execute their 
responsibilities to card people at the legal age and 
to make sure that they're legal age to buy the 
products. So I think we have stepped up to our 
responsibility. 

Q. Based on your answers to interrogatories, you've 
spent between 1983 and 1994, your company, R. J. 
Reynolds, about 19 million dollars on youth 
prevention programs. 

A. And what were those dates that you — 

Q. 1983 to 1994. 

A. Okay. 

Q. At the same time, based on your own 
self-reported figures, you spent at least six billion 
dollars in advertising and marketing. 

A. I — that's — 

The six billion is probably total marketing 
budget through that period, not advertising. 

Q. Actually I think the total marketing budget as 
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reported to the FTC for that same period, 1983 to 
1994, is closer to 15 billion dollars; correct? 

A. Well I don't — I don't know what was reported 
on those interrogatories that you're referring to. 

But between 1983 and 1994, is that — 

Q. Yes. 

A. I can't remember your numbers. Is that — 

Q. 1982 to 1994. 

A. I would be very surprised if we spent six 
billion dollars on our advertising. Our advertising 
budget this year is about 150 million dollars. 

Q. Marketing. 

A. Well that's what I clarified, marketing. 

There's a lot of things in marketing that aren't 
advertising. 

Q. And of course your marketing efforts are — 

Your overall efforts, they include your retail 
pack programs, your billboards, your in-store 
displays, your buying of in-store space, your 
sponsorships of Winston Cup racing, your sponsorship 
of numerous other sporting events; correct? That 
would be what would be included in your marketing. 

A. Those things I would guess are included in those 
numbers. 

Q. And you'd have to agree that you've spent a 
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scintilla of money on youth prevention compared to 
what you spend to sell your product and promote your 
product. 

A. I think, obviously, 19 million dollars is less 
than the six billion you threw out, but 19 million is 
a substantial amount of money to try and help 
retailers and educate young people about the risk of 
smoking and help retailers enforce the law. 

Q. I believe we talked earlier about the fact that 
the under-age market is worth three share points, and 
that, in terms of profit alone, those three share 
points in any given year is worth about 360 million 
dollars; correct? 

A. Not to us. I mean that's — 

You're talking about an industry number. That 
was an estimate of the total industry. 

Q. Right. 

A. And I think we have three-tenths of that or 
three — or 10 percent of that, which is three-tenths 
of a share. 

Q. Ten percent. So your share would be worth some 
36 million dollars a year? 

A. Yeah. 

Q. But you've only spent 19 million dollars — 

And that's profit. That's not sales, that's 
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profit. 

A. Yes, that's what we're talking about. That's 
the estimate of that, yeah. 

Q. And the industry in 10 years has only spent — 
you, your company, in 10 years has only spent 19 
million dollars on youth prevention smoking; correct? 
A. That's the numbers you're laying out here. 

Q. Let's look on page 1155 of this document. The 
last paragraph, it says, quote, "While 'Old Joe' 
might be able to generate growth by imagery alone, 
the above patterns suggest that retail pack programs 
play an important role in maintaining loyalty among 
the brand's YAS franchise during this key stage in 
brand — brand choice, as well as in generating trial 
which could stimulate further growth momentum;" 
correct? 

A. Yes, that's what it says. 

Q. So apparently your advertising does encourage 
people to try your products? 

A. It encourages — 

It is directed at competitive smokers. When 
they're talking about trial, we are talking about 
people that are actually smokers and trying to 
influence their brand choice, not trying to get 
somebody to smoke that doesn't smoke, because I don't 
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believe advertising would accomplish that. 

Q. Well we're — 

A. Talking about adult competitive smokers here. 

Q. Regardless of what you believe, sir, the fact of 

the matter is when advertising generates trial, it's 
also reasonable to think that it's going to — going 
to encourage some people to try the products who may 
have never smoked; correct? 

A. I don't think advertising gets somebody to start 
smoking that didn't want to smoke. I believe smoking 
behavior is engaged long before any influence from 
advertising, and that advertising influences brand 
choice but it doesn't have a bloody thing to do with 
somebody deciding to engage in smoking behavior. 

Q. In any event, you're not supposed to be 
advertising even for brand choice among people who 
are under the age of 18; correct? 

A. We have not targeted people under the age of 18 
with our Camel advertising. 

Q. And it would be your testimony that you had no 
reason to believe that a cartoon character would be 
effective with the under-age smoking population. 

A. We did not target under-age people with our 
Camel advertising. That is my testimony. 

Q. And it's also your testimony that you didn't 
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target the 18- to 20-year-old category; correct? 

A. There's nothing I know about what we've done on 
Camel that specifically targeted 18 to 20. This 
document we just went through talked about 18 to 24. 
Q. I've handed you a document that's been marked as 
Plaintiffs' Exhibit 1044, Bates number 506860144. 

Have you seen this document previously? 

A. No, I haven't. 

Q. This is a memorandum dated March 20th, 1989; 
correct? 

A. Yes. 

Q. It is from a G. C. Pennell; correct? 

A. Yes. 

Q. To J. T. Winebrenner and R. M. Sanders; correct? 
A. Right. 

Q. And who are those individuals? 

A. They're two marketing people, John Winebrenner 
and Rick Sanders. 

Q. The topic is "CAMEL Performance Analysis;" 
correct? 

A. Yes. 

Q. It says, "Attached is an extremely condensed 
version of MRD's March 10th presentation on CAMEL'S 
performance in 1988;" correct? 

A. Yes. 
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Q. It says, "Briefly put, the implications from 
this presentation are as follows: 

"CAMEL'S ability to reach and convert younger 
adult smokers is significant with the 18- to 
20-year-old group driving this growth;" correct? 

A. That's what it says. 

Q. It says, "Accordingly, the brand should maintain 
its single-minded focus against this important smoker 
group;" correct? 

A. That's what it says. 

Q. So this would indicate that the brand's previous 
focus was the 18- to 20-year-old group; correct? 

A. I am not aware of any marketing plan that was 
specifically directed at 18- to 20-year-old smokers. 

I am aware of plans and development of the Camel 
campaign at 18- to 24-year-old smokers. I am not 
aware in my knowledge of this of 18- to 20-year-olds. 
Q. Well you would agree that in order for them to 
maintain a single-minded focus against 18- to 
20-year-olds, they'd first have had to have 
established that focus; correct? 

A. The focus that I've always understood has been 
18- to 24-year-olds. 

Q. And this would contradict your understanding; 
correct? 
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A. That's not — it doesn't describe my 
understanding of where the focus has been and is 
today. 

Q. It would contradict your understanding; correct, 
sir? 

A. Yes. Yeah. 

Q. And again, this is a document that's been widely 
copied; correct? 

A. There's about seven or eight names on the bottom 
and two at the top. 

Q. So it would appear that as of 1989, Camel's 
single-minded focus was against the 18- to 
20-year-old group; correct? 

A. I don't believe there was a single-minded focus 
against 18- to 20-year-olds. I believe the focus has 
been on 18 to 24. That is the way I've understood 
the efforts that went on back in 1989, and they're 
certainly the efforts that exist today. 

Q. Apparently G. C. Pennell would disagree with 
you. 

A. Apparently. 

Q. You would agree that the Camel campaign was very 
successful in increasing R. J. Reynolds' share of the 
YAS market; correct? 

A. Of the 18- to 24-year-old market. 
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Q. Correct? 

A. Yes. 

Q. I'm going to hand you a document that's been 
previously marked as Plaintiffs' Exhibit 1046. This 
document is entitled "CAMEL (Ex. Regular) POSITIONING 
EVALUATION;" correct? 

A. Yes. 

Do you know when this was done by chance? Get 
some timeframe? 

Q. Well I believe it was sometime in 1991, because 
the numbers on the next page end in 1991. 

A. Okay. 

Q. The purpose of this document is to review 
measures that evaluate the effectiveness of Camel's 
repositioning; correct? 

A. Yes, that's what it says. 

Q. Let's look on the next page, the share 
of smokers. It says, "Since the reposition, CAMEL'S 
share of smokers has grown;" correct? 

A. Yes, that's what it says. 

Q. It says, "Driven predominantly by 18 to 24 and 
secondarily, 25- to 34-year-old smokers;" correct? 

A. Yes, that's what it says. 

Q. Now you would agree that a smoker — 

And this gives numerous years, '87, '88, '89, 
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'90 and '91; correct? 

A. Yes. 

Q. And from '87 when the first Old Joe ad ran until 
1991, Camel's share of smokers in the 18- to 
24-year-old age group tripled; correct? 

A. Yes, it went up. And the 18- to 34-year-olds as 
a group on this graph went up also. 

Q. You would agree with me that, necessarily, these 
numbers of the 18- to 24-year-old group are going to 
reflect people who chose Camel when they were 
under-age smokers; correct? 

A. I don't agree with that. 

Q. For instance, someone who was 18 in 1988 we know 
from statistics probably selected their brand prior 
to their 18th birthday, in 1987; correct? 

A. I don't know that. I don't — 

You're suggesting that that's what drove this, 
and I don't know that that's a fact at all. 

Q. Well, you would agree that the majority of 
smokers pick their first usual brand prior to the age 
of 18, and so if they pick Camel as an under-age 
smoker, it's their movement into your figures, into 
the 18-, 19- and 20-year-old category that's first 
going to reflect, at least in your statistics, their 
brand choice. 
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A. I have no basis to — upon which to agree with 
your supposition this was driven by under-age smokers 
maturing into the brand. 

Q. Do you know what the percentage of under-age 
smokers that smoke Camel in 1987 was? 

A. No. 

Q. 1988? 

A. No. 

Q. 1989? 

A. Specifically? 

Q. Yes. 

A. Under-age smokers in those years? 

No, I don't know. 

Q. Do you know how much Camel's percentage of 
under-age smokers grew from the year 1987 to the year 
1991? 

A. No. 

A. I know that — 

At least I understand somewhere along there it 
went up from one or two percent to 10 percent, 
somewhere from the time the brand was repositioned to 
some point. I don't know what it was between '88 and 
' 91. I don't know. 

Q. So it's your understanding that RJR's share — 
that Camel's share of under-age smokers increased 
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from approximately one percent to approximately 10 
percent? 

A. It is — 

Well I think you know that, too. I mean it's 
government reports, I think, that said that somewhere 
along the line Camel's share of — somewhere in the 
1990's — of under-age smokers, I believe, had been 
reported by the government at 10 percent or so. I 
mean I seem to remember hearing that in a government 
report, not any studies we did. 

Q. So if the 1987 Camel's share of the under-age 
market was one percent, and at sometime after that — 
A. I don't know if it was one or two or three, but 
it was less than that so that it — that was reported 
that it got to. 

Q. Well let's give you the largest number there, 
three percent. If it grew from three percent to 10 
percent, that's a tripling of the under-age market 
for Camel; correct? 

A. That's what those numbers would say, yes. 

Q. If it's from two to 10 percent, that would be a 

5,000 — or 500 percent increase; correct? 

A. Yes. 

Q. One to 10 is a thousand percent increase; 
correct? 
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A. Right. 

Q. Weren't you concerned that so many under-age 
smokers were now choosing your brand? 

A. We had never targeted the brand at under-age 
smokers. We had targeted the brand at 18- to 
24-year-olds; as this reflects, 18- to 34 year-olds. 
We targeted at adult competitive smokers. 

Q. But those statistics, those increases in 
under-age smoking, would certainly highlight to R. J. 
Reynolds that its campaign was having a — a huge 
impact on the under-age market. 

A. I don't — that — that's — 

You're talking on — on what, the number of 
under-age people that smoke? 

Q. That smoke Camel. 

A. The campaign has been targeted at adult smokers 
in that — in this timeframe. You know as well as I 
do that the percent of under-age smokers of Camel 
increased. We — that doesn't mean that we targeted 
under-age smokers. We have had a policy and a 
practice in this company not to do that, and we have 
never targeted this campaign at under-age smokers. 

Q. But the fact of the matter is is that all your 
own statistics were showing that you were having a 
huge impact on the under-age market, and in fact in 
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1985 when you first evaluated the cartoon Camel, you 
suspected you were going to have exactly that 
impact. 

MR. WEBER: Objection, mischaracterizes all 
your own statistics and about the '85 — or about the 
earlier testimony. 

A. Earlier, among all these documents, you showed 
me something where there were opinions written in 
some report by somebody in 1985 that raised questions 
about the French Camel, I believe is where you are. 

Q. Well — 

A. And you've turned that into a company thing, 
some kind of strategy here. We have never targeted 
the Camel advertising at under-age smokers. 

Q. Let's just be real clear about this, sir. These 
aren't just amorphous someones, these are RJR 
employees who conducted research where they showed 
French Camel campaign to people and they themselves 
concluded that it may have a younger appeal than the 
group they were targeting, that it may go even under 
the age of 18. So these weren't just suppositions 
drawn out of nowhere; correct? 

A. And then you showed me some copies of ads that 
had punk hairdos, and no executions of the campaign 
ever resembled that kind of thing. So there's a lot 
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of differences between what you're laying out here 
and what actually happened. 

All of my knowledge, all of my experience with 
this company, not just related to Camel, but I have 
never heard anybody talking about targeting 
campaigns, targeting marketing at people that are 
under the age to smoke, at 14- to 17-year-olds. I've 
never seen it or heard it in my entire career with 
this company, while I'm in this job or any job I've 
ever had. 

Q. One of the ways you accomplished your 
repositioning of Camel was through this whole notion 
of peer acceptance; correct? 

A. I don't know what you mean by that. 

Q. Well why don't we look on page 0909. And this 
is, again, a document that's been previously marked 
as Plaintiffs' Exhibit 1046. See where it says 
"SUMMARY?" 

A. Yes. 

Q. "Key measures that indicate effectiveness of 
repositioning include: 

"Attitudinal shifts in modernity, and peer 
acceptance;" correct? 

A. Yes. 

Q. And again, peer acceptance is one of the major 
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reasons that people begin to smoke in the first 
place; correct? 

A. Peer influence has something to do with the — 
you know, participating in smoking behavior, yeah. 

Q. As does peer acceptance; correct? 

A. I would think so. I think the peers they're 
referring to here are 18- to 24-year olds and maybe 
even 25- to 34 year-olds, based on the data that's in 
this. 

Q. Move to strike as non-responsive. 

Finally, I'm going to hand you a document that's 
been previously marked as Plaintiffs' Exhibit 1161 
asterisk, which will be changed to 1161A. 

You've seen this document previously; correct? 

A. Yes, I have. 

Q. This is a May 28th, 1992 memo? 

A. Yes. 

Q. From James — I can't — 

A. Schroer. 

Q. Schroer. 

And who was he at this time? 

A. He was — it says up there — executive VP of 
marketing and sales. 

Q. And this talks about advertising practices; 
correct? 
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A. Yes. 

Q. If you look at the fourth paragraph, it states 
that "The Cigarette Advertising and Promotion Code, 
as it has evolved over time, contains a number of 
provisions which are age-specific;" correct? 

A. Yes. 

Q. "For example, models must be and appear to be 25 
or older; we do not advertise in publications 
directed primarily to those under 21;" — 

A. Yes. 

Q. — "and our direct mail and sampling activities 
are restricted to smokers 21 or older;" correct? 

A. Correct. 

Q. "These provisions and our voluntary code have 
been the source of some confusion outside the Company 
because they have been misinterpreted to prohibit any 
marketing activities directed to persons under 21." 
Correct? 

A. Yes. 

Q. He then states that, "None of our competitors in 
their public statements admit that they advertise or 
promote their products to anyone under 21." 

A. Yes. 

Q. "The fact that our public statements on this 
issue differ from our competitors' and, on the 
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surface might appear inconsistent with elements of 
the Cigarette Advertising and Promotion Code, has not 
gone — gone unnoticed by your adversaries;" correct? 
A. Yes, that's what it says. 

Q. On the next page it states that, "Under these 

circumstances, Jim Johnston, Dave lauco, Ernie 
Fackelman and I have concluded that it would be in 
our long-term best interests to join the ranks of our 
competitors and limit our advertising and marketing 
efforts to smokers 21 years of age and older;" 
correct? 

A. That's what it says. 

Q. You didn't at this time withdraw the Camel 
campaign; did you? 

A. No, we didn't. 

Q. Even though, as the documents I've shown you 
reflect, one of the primary focuses of that campaign 
was the 18- to 20-year-old market. 

A. The primary focus of that campaign was 18- to 
24-year-olds. 

Q. Well not according to the document I showed you; 
correct? 

A. No, I disagree with you. You're talking about 
documents that preceded the development of the Camel 
campaign when we — back in '84 and '85. Or are you 
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talking about the Cliff — you're talking about this 
one? 

Q. I'm talking, sir, about a document that's been 
previously marked as Plaintiffs' Exhibit 1044 dated 
March 20th of 1989. You got that in front of you? 

A. Yes. You're talking about the Cliff Pennell 
memo. 

Q. The document states that "CAMEL'S ability to 
reach and convert younger adult smokers is 
significant with the 18- to 20-year-old group driving 
this group. Accordingly, the brand should maintain 
its single-minded focus against this important smoker 
group." 

A. I recognize that Cliff Pennell wrote that memo 
and I am reading it. I never have understood in my, 
you know, association with the company that we had a 
single-minded focus on 18- to 20-year-olds. 

Regardless of what Cliff — Cliff has written 
here, our focus as I have understood it has always 
been 18- to 24-year-olds. 

Q. Well as a — 

It's still directed at 18-, 19- and 20- 
year-olds . 

A. And 21- and 22- and 23- and 24-. 

Q. And so on that basis did you withdraw the Joe 
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Camel campaign, knowing full well in 1992 that half 
of your target audience was under the age of 21? 

A. No, we didn't withdraw the campaign. 

Q. Sir, how much do you make annually as CEO? 

A. My base salary is 575 thousand dollars a year, 
and my target bonus is 70 percent of that, so that if 
you get your target bonus, your — your target 
compensation, as we call it, would be 977 thousand 
dollars a year. 

Q. And — and how do you receive your target 
bonus? What are the factors that go into that? 

A. Financial performance of the company and share 
performance, a combination; 70 percent weighted on 
financial, 30 percent on share of market. 

Q. So at least part of your compensation every year 
is based on the sales performance of RJR Tobacco; 
correct? 

A. Yes. Well I would say in effect all of it is 
with regard to — 

The financials are a function of sales as well 
as a specific share of market objective. 

Q. And do you also have stock options? 

A. Yes, I do. 

Q. What's the total value of your current stock 
options? 
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A. Well I haven't looked at the stock price lately, 
but it's been in the 32 to 33 range. I would say the 
total value today, depending on what the stock is 
doing, is probably about 850 thousand dollars. 

Q. And do you receive more options every year? 

A. Some years I've received options, other times 
we've — in — in long-term incentive we've had 
performance unit programs, called PUPs, that would be 
a three-year program based on achieving financial 
targets. You could get a certain payout at the end 
of the three-year period, and so in addition to the 
options I have a PUP program now that if we achieve 
financial targets for this year, and we have for the 
previous two years, I could get a two-million-dollar 
payout if it's achieved. 

Q. In short, the more cigarettes R. J. Reynolds 
sells the more money you make; correct? 

A. Well my financial — or my compensation is 
related to the performance of the business. 

Q. So the answer would be yes. 

A. Yes. I mean we sell cigarettes and we make 
money selling cigarettes, and I'm compensated on how 
we perform as a company. 

MR. 0'FALLON: I have no further 

questions. 
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1 THE REPORTER: Off the record, please. 

2 (Discussion off the record.) 

3 DIRECT EXAMINATION 

4 BY MR. WEBER: 

5 Q. Good afternoon, Mr. Schindler. 

6 A. Mr. Weber. 

IQ. I have a few questions I want to ask you. First 

8 some background, and then some follow-up to questions 

9 Mr. O'Fallon asked you. 

10 First of all, I want to ask some background, 

11 and — and as the first part of that I want to ask 

12 where you grew up, where you went to high school. 

13 A. I grew up in Harrisburg, Pennsylvania, and went 

14 to high school at the Bishop McDevitt High School in 

15 Harrisburg. 


16 

Q. 

When did 

you graduate from 

high 

school? 

17 

A. 

In June i 

of 1962. 



18 

Q. 

And what 

did you do after ■ 

that, 

sir? 

19 

A. 

I worked 

a couple jobs and 

went 

to college part 


20 time at night for two years. After that I — I went 

21 back full time — worked and went back full time to a 

22 community college in Harrisburg, Pennsylvania. 

23 Q. Did there come a time when you entered military 

24 service? 

25 A. Yes. In January of '67 I was drafted out of 
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school. 

Q. And what branch of the service did you enter? 

A. I was in the Army. 

Q. And can you tell us about your experience in the 
Army? 

A. Yes. I went into the Army in January of '67. 

In May of '67 I went to infantry Officers Candidate 
School at Fort Benning, Georgia, got a commission as 
a second lieutenant. Spent a year at Fort Ord, 
California. Went to jungle school in Panama. And 
from there I went to Viet Nam for a year. And then 
after I returned from Viet Nam I spent another year 
in the Army at Fort Benning, Georgia, and got out in 
November of '71 as a captain. 

MR. O'FALLON: Just for — 

A. I'm sorry, that's not November — 

November of '69 as a captain. 

MR. 0'FALLON: Just for the record I will 
object to this line of testimony as exceeding the 
scope of direct. 

BY MR. WEBER: 

Q. Can you just briefly describe for us the nature 
of your duties and what it was you were doing for the 
Army in Viet Nam, sir? 

MR. 0'FALLON: Objection. 
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MR. WEBER: Go ahead. 

MR. 0'FALLON: Just as a matter — 

If you'll just give me a second to object for 
the record — 


THE WITNESS: Sure. 

MR. 0'FALLON: — beforehand. Thank you. 

A. I do want to correct, it was November of '70 
that I got out of the Army. 

In Viet Nam I was an infantry platoon leader for 
about six months, and then I served in a staff 
position in an infantry batallion, and then at 
brigade headquarters for my last two months. 

Q. Was your position in the infantry in Viet Nam a 
combat position, sir? 

A. Yes. I was with the First Air Cavalry Division 
up along the Cambodian border. 

MR. 0'FALLON: Objection. 

Q. After you left the Army, what — what did you do 
then, sir? 

A. My wife and I got out of the Army and I went 
back to college at Franklin Marshall College in 
Lancaster, Pennsylvania. 

Q. Did you use the GI bill for that? 

MR. 0'FALLON: Objection. 

A. Yes. 
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Q. And after you graduated from college, what did 
you do then, sir? 

A. Then went to Wharton Graduate School of Business 
at the University of Pennsylvania and graduated from 
there in May of 1974. 

Q. And after graduating — graduation from Wharton, 
where did you go? 

A. I joined R. J. Reynolds Industries in 
Winston-Salem. 

Q. There was some questions Mr. O'Fallon asked you 
earlier in connection with low-tar cigarettes, the 
development of low-tar cigarettes, about whether the 
company had ever to your knowledge claimed that any 
of its low-tar cigarettes were safe or safer. Do you 
remember those questions? 

A. Yes. 

Q. Do you have an understanding as to what — as to 
why the company has not and does not claim that its 
cigarettes, low tar, ultralow tar, are safe or 
safer? 

MR. 0'FALLON: Objection, leading. 

A. The reason we don't claim any of our products 
are safer is because we have no data to confirm that 
they are safer; therefore, without that supporting 
data, if we were to make that claim, one, it would be 
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wrong to make it to the consumers, and secondly, if 
we made a claim that we could not verify, the Federal 
Trade Commission would intervene immediately to 
remove that claim or that campaign from the 
marketplace. 

Q. Mr. O'Fallon asked you some questions about what 
knowledge you had about the percentage of the overall 
cigarette market in the United States that represents 
purchases by minors under the age at which it's legal 
to purchase cigarettes. Do you remember those 
questions? 

MR. 0'FALLON: Objection, leading. 

A. Yes, I remember those questions. 

Q. With respect to your knowledge — strike that. 

What is the source of your knowledge as to the 
size of the market, overall in the United States, 
represented by purchases of cigarettes by minors 
under the age? 

A. Government reports. 

Q. You don't have those and maintain and study 
those internally. 

A. They're reports that are generated by the 
government that people in the company get access to 
or that I might read about in newspaper articles and 
so forth as are reported. 
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Q. Do you want there to be a market out there in 
which minors under the age at which cigarettes can 
lawfully be purchased who are in fact purchasing 
cigarettes? 

A. No, absolutely not. 

MR. 0'FALLON: Objection, ieading. 

A. Absolutely not. 

Q. Do you want any of the purchases that do occur 
in that market to be purchases of R. J. Reynolds 
cigarettes? 

A. Absolutely — 

MR. 0'FALLON: Objection. Objection, 

leading. 

A. Absolutely not. 

Q. Do you have an opinion as to who has the direct 
control over the retail sales of cigarettes? 

MR. 0'FALLON: Objection, leading. 

A. Yeah. My opinion, the folks that have control 
over the actual sales transaction are the people that 
run the retail establishments and the clerk that 
happens to be at the register at the point in time 
that somebody wants to buy the cigarettes, the same 
scenario as you have with the purchase of alcoholic 
beverages. The clerk or the store manager or 
whatever has the control over that transaction, and 
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1 it's their decision to card somebody to see if 

2 they're of legal age to buy it. And every time 

3 somebody buys a product that's under age, we end up 

4 in the industry of being the ones that are held most 

5 responsible for that. But that control of that 

6 transaction is at retail. 


7 

Q. 

Now 

let 

me show 

you a document that was 

8 

Plaintiffs' Exhibit 

1031 entitled "YOUNGER 

ADULT 

9 

SMOKERS," 

et 

cetera. 

Do you see that? 


10 

A. 

Yes . 





11 

Q. 

And 

I'd 

like to 

refer you, if I could 

— 

12 


Let 

me see if I 

can find my copy so I 

don't have 

13 

to 

reach 

over 

I don't have it here. 


14 



MR. 

JONES: 

Here, Bob. 


15 



MR. 

WEBER: 

Okay, I've got one. 


16 

Q. 

I'd 

like 

you to 

turn to page Roman numeral i. 


17 A. Yes. 

18 Q. And you see the paragraph there labeled 

19 "PURPOSE?" 

20 A. Yes. 

21 Q. There's a — 

22 Could you read that first sentence? 

23 A. "This is intended to assist RJR in optimizing 

24 its strategic position with respect to younger adult 

25 smokers, parenthesis, (18 to 24), by clarifying their 
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importance versus smokers 25 plus, identifying 
strategies which have been most effective against 
younger adult smokers in the past and applying this 
learning to RJR in its current environment." 

Q. Is that reference to younger adult smokers there 
as being age 18 to 24 consistent with your 
understanding of how you use that term at Reynolds? 

MR. 0'FALLON: Objection, leading. 

A. It is entirely consistent with how the term is 
used at Reynolds and how I view the use of that 
term. The younger adult smokers to me has always 
been 18- to 24-year-olds. 

Q. There have been times when, in various different 
states, Mr. Schindler, it was legal for persons 
younger than 18 to buy cigarettes; correct? 

MR. 0'FALLON: Objection, leading. That 
never applied to Minnesota. 

MR. WEBER: Go ahead. 

A. Yes, in the past there have been states that — 
where you could be under age 18 to buy cigarettes. 

Q. Has Reynolds supported a movement toward a 
national uniform age of 18 for legal — for the legal 
purchase of cigarettes at retail? 

A. We support the minimum age being 18, and it's my 
understanding that the company has supported and 
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1 advocated that for a long period of time. 

2 Q. Let me put in front of you now what was marked 

3 as Plaintiffs' Exhibit 1040, if I could. Mr. 

4 O'Fallon asked you some questions about that document 

5 in the latter pages and asked you whether you could 

6 find the age group of 18 to 24 in the paragraphs he 

7 was asking about. Do you recollect that? 

8 MR. 0'FALLON: Objection, leading. 


9 

A. 

Yes, I do recollect that. 



10 

Q. 

All right. Could you start 

— 


11 


Could you turn on the first 

page in 

the first 

12 

numbered paragraph, it's labeled 

" TARGET 

AUDIENCE." 

13 

A. 

Yes . 



14 

Q. 

Do you see that? 



15 


Now this document relates to 

what? 

What's the 

16 

re 

line, sir? 



17 

A. 

What's the what? 



18 

Q. 

The re line on the document. 

the subject of it 

19 

A. 

Oh. 



20 

Q. 

At the top. 



21 

A. 

"TARGET AUDIENCE." 



22 

Q. 

Well even before that. 



23 

A. 

Oh, "CAMEL New Advertising Campaign 


24 

Development?" 



25 

Q. 

Right. And in the paragraph 

"TARGET 

' AUDIENCE, 
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is there a reference there as to the age of the 
target audience? 

A. Yes. The age is — reference is 18 to 24 male 
smokers. 

MR. 0'FALLON: Just let the record reflect 
that when I asked about a paragraph, I asked about a 
specific paragraph, not the entire document. So 
we're talking apples and oranges. 

MR. WEBER: I just thank goodness that I 
followed the Minnesota order and rules so well, 
because you seem to have some difficulty doing it. 

BY MR. WEBER: 

Q. Let me now go, if I could, to Plaintiffs' 

Exhibit 1042, Mr. Schindler, and let me hand that to 
you. Remember Mr. O'Fallon asked you some questions 
about that? 

A. Yes. 

Q. In the first paragraph at the top of the page, 
does it make reference to the age group that's being 
referred to as young adult smokers? 

MR. 0'FALLON: Objection, leading. 

A. Yes, it does. 

Q. What's that age group? 

A. Eighteen to 24. Makes it twice in the first 
sentence. 
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1 Q. Let me refer you now to Exhibit 1046, and on 

2 page two of that — do you remember — well strike 

3 that. 

4 Do you remember being asked some questions about 

5 this document by Mr. O'Fallon? 

6 A. Yes. 

7 MR. 0'FALLON: Objection, leading. 

8 Q. On the second page of that, are there age groups 

9 referred to there? 

10 A. Yes. 

11 Q. And what are those age groups? 

12 A. Eighteen to 24 and 18 to 34 and 25 to 34. 

13 Q. Do you know, sir, whether the Joe Camel campaign 

14 was tested among smokers over the age of 24? 

15 A. I believe it was. 

16 Q. And do you know whether smokers over the age of 

17 24 reacted positively to that campaign? 

18 A. They have. We, you know, within the last year, 

19 we — we have talked to smokers over the age of 24 as 

20 sort of an ongoing tracking of the acceptability of 

21 the advertising to see if smokers over the age of 24 

22 like the campaign. That's been an ongoing process 

23 with regard to the campaign. 

24 Q. So with respect to the question that was asked 

25 you earlier about whether it was just the youngest 
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1 portion of the adult smoking market that would react 

2 positively to the Camel campaign, does your data show 

3 you that other aspects of the market reacted 

4 positively to it as well? 

5 MR. 0'FALLON: Objection. Objection, 

6 leading, mischaracterizes previous questions. 

7 MR. WEBER: Go ahead. 

8 A. Our data has shown, as the full life of that 

9 campaign continued to up until the time where we left 

10 the campaign, that all age groups found the Camel 

11 advertising appealing. 

12 Q. All right. I'm done with that document now, Mr. 

13 Schindler. 

14 Now Mr. O'Fallon asked you some questions about 

15 Exhibit 1161 that dealt with marketing practices. Do 

16 you remember that? 

17 A. Yes. 

18 Q. As of the time that document was issued, did 

19 Reynolds continue doing any research with people In 


20 

the 

age 

of 18, 19 or 20? 

21 

A. 

Do 

you mean after this document? 

22 

Q. 

After that document. 

23 

A. 

As 

far as I know, after this document came out. 


24 we no longer — we stopped having focus groups that 

25 would Include 18- or 19- or 20-year-olds. 
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Q. All right. Now sir, there was some reference 
earlier to — in Mr. O'Fallon's questioning about the 
growth of the Marlboro brand and thinking at Reynolds 
about what accounted for the growth of that Marlboro 
brand. Do you remember that? 

A. Yes. 

MR. 0'FALLON: Objection, leading. 

Q. Were there different theories or hypotheses at 
Reynolds as to what accounted for the growth of the 
Marlboro brand? 

MR. 0'FALLON: Objection, leading. 

A. Over the years there were many theories. Some 
people attributed the growth in Marlboro totally to 
the advertising, some people attributed it to the — 
to the ease with which the campaign transisted from 
television to billboards and print media. There are 
endless arrays. I discovered in this deposition 
process that some people in R&D speculated that it 
had something to do with ammonia. Some people 
attribute it, the campaign, to the taste of the 
product. 

My own view is — is this is a very strong 
position brand, has been for over 30 years, that its 
growth is a combination of its advertising, its 
marketing, and a product that's very smooth and very 
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flavorful — flavorful and appealing to smokers, you 
know, in the marketplace. It's a combination of 
product taste and powerful advertising together that 
have made that brand as strong as it is. And it 
continues its — its strength in the market today. 

Q. Do you as president of the company from time to 
time smoke competitors' products? 

A. Yes, I do. 

Q. Have you ever smoked Marlboro? 

A. Yes, I have. 

Q. Do you believe there's any truth whatsoever to 
the notion that somehow there's something unusual 
about the nicotine in Marlboro that accounts for its 
popularity? 

MR. 0'FALLON: Objection, leading. 

A. No, I have — 

I've smoked Marlboros on a not-infrequent basis, 
maybe once or twice a month, and find it to be a very 
good product, a very flavorful product, and I've 
never noticed anything like a unique hit from 
nicotine in smoking Marlboro products. 

Q. Do you believe that there's something unique 
about the nicotine in Marlboro based on any of the 
meetings or discussions you've had with people at R. 
J. Reynolds that somehow accounts for its 
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1 popularity? 


2 



MR. O' FALLON: 

Objection, leading. 

3 

A. 

Not 

— not at all. 

I' ve — 

4 

Q. 

Mr. 

O'Fallon asked 

you some questions about the 


5 marketing budget. Do you remember that? 

6 A. Yes. 

7 Q. What is — what — 

8 Is there a single biggest piece of the marketing 

9 budget? 

10 A. Yes. 

11 Q. And what is that piece? 

12 A. Today the single biggest piece of the marketing 

13 budget, which the total budget is about 1.2 billion 

14 dollars, or half of that is devoted to pricing and 

15 discounting. 

16 Q. And can you explain what you mean? Because I 

17 don't think it's self-apparent as to how pricing and 

18 discounting can be reported as a marketing 

19 expenditure. 

20 A. Well starting in the early '80s, savings brands, 

21 as they're called, started to develop in the 

22 marketplace. Up until really somewhere early-, 

23 mid-'80s there was not a lot of discounting or price 

24 promotion-type activities in the marketplace. As we 

25 merged through the '80s, an opportunity for certain 
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competitors to launch lower-priced brands, brands 
that are marketed primarily on being at a lower 
price, grew in the market till they got up — in '92 
up to 30 some percent of the market. That whole 
event of pricing has changed the marketplace so that 
there's a lot of ongoing discounting. 

Today in the market you have three price tiers, 
you have full price, branded savings, and then the 
lowest, then, which are typically referred to as 
private label. We have a discounting strategy that 
says our full-priced brands should maintain a 
35-cent-per-pack distance from branded savings. And 
that whole activity — there was a continual process 
of couponing and discounting and stickering in the 
marketplace to try and respond to, in our case, 
competitive activity relative to — to discounting. 

So it consumes, you know, half of this 1.2 billion 
dollars. It's just a matter of making sure your 
product is competitively priced. 

It would be a little bit like airlines. You're 
not trying to gain a price advantage on seats in this 
case, but trying to make sure you don't lose any 
smokers simply because of price. And it's become a 
very intense part of the whole marketing dimension in 
the last ten years. 
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Q. And what proportion of the total marketing 
budget does that represent, that discounting? 

A. About half. 

Q. About half. 

A. About half. 

Q. When you were at — over your years at R. J. 
Reynolds, at Industries, and at the tobacco company, 
did you have an opportunity to work with Mr. C 
Tucker? 

A. Yes, I did. 

Q. Did you have an opportunity to work with Mr. 

Gerry Long? 

A. Yes, I did. 

Q. Did you have an opportunity to work with Mr. Ed 

Horrigan? 

A. Yes, I did. 

Q. Mr. Jim Johnston? 

A. Absolutely. 

Q. And over these period of years at various 
different times have you had responsibilities in the 
sales and marketing areas? 

A. Yes. 

Q. Has there ever been a meeting that you've been 
at with any of these individuals singly, that is, 
just you and one of these other executives, or with 
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any group, has there ever been a meeting in your 
period where a marketing strategy was discussed with 
respect to attempting to market cigarettes to people 
under the lawful age? 

A. I have — 

MR. 0'FALLON: Objection, leading. 

A. I have never been in a single meeting in my 
career with this company, with any of these 
individuals or anyone else, where people discussed 
developing marketing strategies to target under-age 
smokers. 

Q. If someone came to you with such a strategy, 
what would your reaction be? 

MR. 0'FALLON: Objection. 

A. In today's world, the minimum: a severe 
warning. A real high chance of termination. 

Q. Now over the years you've been at Reynolds, Mr. 
Schindler, has the company had thousands of 
employees? 

A. Well there's 9200 employees in the company now, 
so over the 40-year period of the company you're 
talking tens of thousands of employees. 

Q. And you've been at the company for 24 years now? 
A. Twenty-three. 

Q. Twenty-three. 
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Has every viewpoint or every memo written by 
every employee during that entire period been 
reflective of company policy? 

A. No. 

Q. Has every memo or every viewpoint expressed by 
any employee in the company during your 23 years 
always been correct and definitive? 

MR. 0'FALLON: Objection, leading. 

A. No. 

Q. Has every memo or every opinion expressed by 
anyone working for you or ultimately reporting to you 
always had your approval? 

MR. 0'FALLON: Objection, leading. 

A. No, absolutely not. 

MR. WEBER: I have no further questions. 

THE REPORTER: Off the record, please. 
(Discussion off the record.) 

RECROSS-EXAMINATION 

BY MR. O'FALLON: 

Q. Mr. Schindler, if I heard you correctly, you 
testified, quote, all age groups found the Camel 
advertising appealing; correct? 

A. Yes. 

Q. And that's literally true; correct? 

A. I'm talking about our work was with legal 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf;MiLfMd/gjri05a00/pdtndustrydocuments.ucsf.edu/docs/sxhd0001 



CONFIDENTIAL 


269 


1 

smokers age 18 

up 

through. 

you know, forties. 

2 

Q. 

You knew 

that 

over 50 

percent of three- to 

3 

six- 

-year-olds 

recognized Joe Camel; correct? 

4 

A. 

I knew that? 



5 

Q. 

Yes. 




6 

A. 

Somebody 

did 

a study 

that said that. 

7 

Q. 

Yeah. It 

was 

published nationally; correct? 

8 

A. 

Yes . 




9 

Q. 

And you knew 

that the 

recognition of Camel went 


10 up after the age of six-year-old; correct? 

11 A. Well that may be. I'm not totally familiar with 

12 all that. I know there was a — a study done that 

13 said there was recognition of the campaign. 

14 Q. And despite the fact that you knew that even 50 

15 percent of six-year-olds could identify Joe Camel, at 

16 no time prior to 1994 did R. J. Reynolds ever pull 

17 the Joe Camel campaign; correct? 

18 A. That's right. The — the study was done of 

19 recognition, but I believe 95 — at least 95 percent 

20 of the people that said they recognized it also said 

21 that smoking is a very unappealing and nasty thing to 

22 do, so I don't equate the fact that somebody may 

23 recognize something with that being a positive image 

24 in their mind. You can recognize something quite 

25 intensely that you view as negative, and it seems to 
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me that the data showed that although it was 
recognized, it was also — smoking was viewed as 
negative. 

Q. In fact the view of smoking as a negative goes 
down as a person gets older; that is, as people move 
into their teen years they tend to have a more 
positive view of smoking; correct? 

A. I don't know that at all. I've never heard that 
before. 

Q. You've never researched that particular issue? 

A. That people's perceptions of smoking improves as 
they get older? 

Q. Yes. 

A. I've never heard that before. 

Q. Well that would make sense, because if they 
didn't, you wouldn't have a whole lot of smokers 
coming into the market as under-age smokers; would 
you, sir? 

MR. WEBER: Let me object to Mr. O'Fallon's 

testimony. 

A. I have to confess to you, Mr. O'Fallon, you have 
lost me on this one. Would you repeat that, please? 
Q. How many people in total, sir, how many 
under-age smokers in total in this country start 
every day, do you know? 
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1 A. I think the government talks about 3,000 or 

2 something like that. I — 

3 Q. Three thousand a day. Three thousand new 

4 smokers a day, it's your understanding, start to 

5 smoke; that is, under-age smokers? 


6 

A. 

That's what the 

government 

reports. 

7 

Q. 

How many people 

every year 

die from diseases 


8 caused by smoking, sir? 

9 A. I have no idea. 

10 MR. WEBER: Wait, wait, wait, Mr. 

11 Schindler. Let me object as exceeding the scope of 

12 direct by some considerable degree. 

13 A. I have no idea how many people die from 

14 cigarette smoking. I recognize, as I've testified 

15 earlier in this deposition, that people who smoke 

16 have an increased risk of disease, certain diseases. 

17 I have no idea how many people die of diseases that 

18 are associated with the risk of smoking. 

19 Q. I was talking about diseases caused by smoking, 

20 sir. How many people die every year of diseases 

21 caused by smoking? 

22 A. I have no idea. 

23 MR. 0'FALLON: I have no further 

24 questions. 

25 THE REPORTER: Off the record, please. 
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1 (Deposition concluded at 4:44 o'clock p.m.) 
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